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United States Court of Appeals for the 
District of Columbia 


a. Ill tlu* District Court of the United States for 

the District of Columbia 

Xo. (54,874 In Equity 

Tuk Allison Coupon Company, Plaintiff . 

vs. 

Bank of Commerce & Sayinos, Defendant 

United States of America, 

District of Columbia, ss: 

BE IT HEM EM BE BED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Filed Julv (5 - 1937 

In the District Court of the United States for the District 

of Columbia 

Equity Xo. (54,874 

The Allison Coupon Company, 536 E. Market Stret, In¬ 
dianapolis, ind., Plaintiff . 

vs. 

Bank of Commerce & Savings, 7th & E Streets, X. W., 
Washington, I). C. Defendant. 

Bill of Complaint 

To the Honorable Justices of the District Court of the 
United States for the District of Columbia:— 

The Allison Coupon Company, a corporation organized 
under and existing by virtue of the laws of the State of 
Indiana and having a place of business at Indianapolis, 





2 THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 

Indiana, brings this its Bill of Complaint against the defen¬ 
dant herein named, and alleges on information and belief 
as to the same that the defendant, Bank of Commerce and 
Savings, is a corporation organized and existing under and 
by virtue of the laws of the State of Virginia, and that it 
has a place of business, the same being a regular and estab¬ 
lished place of bus'ness at Washington, in the District of 
Columbia, whereat the said defendant has committed and is 
committing and threatens to commit acts of infringement 
hereinafter complained of. 

2 And, therefore, plaintiff for his cause of action 
shows:— 

1. That this cause is an action arising under the patent 
lavs of the United States, and that the jurisdiction of this 
court is based upon the fact that the defendant has a regular 
and established place of business in the District of Colum¬ 
bia, and has committed acts of infringement herein com¬ 
plained of in the said District of Columbia. 

2. That on or before the 18th day of July A. I). 1028, 
Edward A. Kelly, a citizen of the United States, was the 
original, first and sole inventor of a certain new and useful 
coupon book, and was entitled under the then existing 
statutes of the United States to a patent for said invention; 
that said coupon book was not known or used by others 
before his invention or discovery thereof and was not pat¬ 
ented or described in any printed publication in this or any 
foreign country before his invention or discovery thereof 
or more than two years prior to his hereinafter recited ap¬ 
plication for patent therefor; and was not in public use or 
on sale in the United States for more than two years prior 
to his said application for patent therefor, and had not been 
patented by him or his legal representatives or assigns in 
any foreign country upon an application filed more than 
twelve months prior to his said application for patent 
therefor, and has not been abandoned by him. 

3. That on or about July 18th, A. 1). 1028, the said Ed¬ 
ward A. Kelly, duly filed in the Patent Office of the United 

States an application in writing, in due form, for 

3 Letters Patent for his said invention, the said ap¬ 
plication receiving in the Patent Office Serial Xo. 

203,(194, and duly complied with the statutes then in force 
in that regard. 
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4. That thereafter, on or about August 6, 1935, upon) 
payment of the fees required by law, Letters Latent of the 
United States Xo. 2,010,724 were duly issued in the name 
of the United States under the seal of the Patent Office, 
duly signed by the Commissioner of Patents or his duly au¬ 
thorized representative, duly recorded together with the 
specifications, in tin* Patent Office in books kept for that 
purpose, and delivered to the said Edward A. Kelly, and 
that the said Edward A. Kelly under and by virtue of the 
laws in such case made and provided, thereby became the 
sole owner of said Letters Patent of the United States Xo. 
2,010,724 and of tin* exclusive rights and privileges granted 
and secured thereby, as will more fully and at large ap¬ 
pear from said Letters Patent or a duly certified copy 
thereof ready in court to be produced. 

5. That bv an instrument in writing dulv executed and 
delivered on or about Xovember 1, 1935 and duly recorded 
in Liber M3G5, page 355, in the Transfer of Patents of the 
United States Patent Office, tin* said Edward A. Kelly 
duly and lawfully assigned to The Allison Coupon Com¬ 
pany the sole and exclusive right, title and interest in, to 
and under said Letters Patent Xo. 2,010,724, and the in-j 
vontion described and claimed therein, and that The Alii 

son Coupon Company under and by virtue of the 
4 laws in such case made and provided, thereby be¬ 
came, and ever since has been and now is the sole 
owner of said Letters Patent Xo. 2,010,724 and of the ex¬ 
clusive rights and privileges granted and secured thereby, 
as will more fully and at large appear from said assign¬ 
ment, or a duly certified copy thereof, ready in court to lx 
produced. 


G. That the coupon book above identified has accom¬ 
plished and is accomplishing valuable practical results and 
has always be< n and is of great utility, import and commer¬ 
cial value to tile plaintiff and to the public, and has been and 
is greatly in demand by the public and by persons interested 
in and connected with tin* manufacture, use and sale of cou¬ 
pon books; that the plaintiff is now, and has been ever since 
the making of said assignment, engaged in the developing 
and perfecting of the said invention and introducing the 
same to public use, and that the plaintiff has expended large 
sums of money in so doing. 
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7. That plaintiff has, through its attorney, given due no¬ 
tice in writing to the defendant of its infringement upon 
said Letters Patent, and plaintiff has also given notice to 
the public of the issuance of said Letters Patents hv mark¬ 
ing on each coupon book made and sold by it under the 
terms of said Letters Patent Xo. 2,010,724 the word ‘‘Pat¬ 
ented” together with the number of the patent, in accor¬ 
dance with the statute in such case made and pro¬ 
vided. 

5 8. That plaintiff is informed and believes and 
therefore avers that the defendant since the issuance 

of said Letters Patent, and within six years prior to the 
filing of this Bill of Complaint, without license or consent 
of the plaintiff and in defiance of plaintiff’s rights under 
said Letters Patent, and after receiving the aforesaid statu¬ 
tory notice of infringement as required by law. has manu¬ 
factured, used and/or sold within the District of Columbia 
and elsewhere, and is continuing to manufacture, use 
and/or sell coupon books embodying and containing the in¬ 
vention of said Letters Patent and threatens to continue to 
so infringe, unless restrained by injunction of this court, 
and plaintiff alleges upon information and belief that de¬ 
fendant’s conduct in so infringing tends to encourage and 
assist others to infringe, all to the great and irreparable 
injury and damage of the plaintiff and to the unlawful 
gain and profit of the defendant. 

1). Plaintiff is informed and believes and therefore avers 
that the said defendant has derived and received, and will 
continue to derive and to receive from the aforesaid in¬ 
fringement gains, profits and advantages, but to what 
amount the plaintiff is not informed and cannot now set 
forth: that the plaintiff by reason of the foregoing infringe¬ 
ment has been deprived of and prevented from receiving 
all the gains and profits to which the plaintiff is lawfully 
entitled and which it would have derived and received, and 
would now be deriving and receiving but for the 

6 aforesaid infringement; plaintiff, by reason of the 
aforesaid infringement has been irreparably in¬ 
jured and has sustained loss and damage thereby, and un¬ 
less the infringement is restrained by an order and writ of 
injunction issuing out of and under the sale of this court, 
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further irreparable injury, loss and damage will be cause^l 
to the plaintiff. 

10. Plaintiff further alleges that it has no adequate reni- 
edy at law and has adequate remedy only in this court ojf 
equity and needs equitable 1 relief and prays:— 

(a) For a decree adjudging that the plaintiff's aforcsaijl 
Letters Patent No. *2,010,724 is good and valid and is owne 
by the plaintiff and has been and is being infringed by th|e 
defendant. 


(b) For a permanent injunction and a preliminary in¬ 
junction pending this suit restraining the defendant, its 
confederates, associates, servants, attorneys, agents, clerks 
and workmen, and every person acting for or on behalf of 
said defendant, from manufacturing, using or selling any 
of said coupon books containing or embodying the inven¬ 
tion patented in and by the aforesaid Letters Patent, and 
from infringing upon the rights of the plaintiff under said 
Letters Patent, and from encouraging or inducting or as¬ 
sisting others to infringe said Letters Patent. 

(c) For a decree ordering the defendant to account for 
and pay over to the plaintiff the gains, profits and advan¬ 
tages realized by the said defendant from its unlawful us<j> 


and practice of the invention patented in and by thf 
7 aforesaid Letters Patent, and in addition to said 
profits to be accounted for, the damages sustained 
by the plaintiff as a result of said infringement, and thajt 
the amount of said damage for said infringement of sai<| 
Letters Patent, may, in view of the wanton character of th<j‘ 
infringement, be increased to a sum not exceeding threj 
times the amount thereof. 

(d) For a decree ordering the defendant to pay the cosj 
of this suit. 

(e) For such other and further relief as the equity of 
the case may require and as to the court may seem propeij 


THE ALLISON COUPON COMPANY 
Bv JOHN II. ALLISON 
President 


\YM. S. HODGES 
DWIGHT B. GALT— 
Solicitors for Plaintiff, 
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State of Indiana 

County of Morion ss: 

John II. Allison, being duly sworn, deposes and says 
that he is President of the Allison Coupon Company, the 
plaintiff in the foregoing Bill of Coinplant; that he has 
read the said Bill of Complaint and that the facts therein 
stated are true to his knowledge, except as to such facts 
as may be stated on information and belief, and as to such 
facts he believes it to be true; and that the reason why this 
verification is not made by the plaintiff personally is be¬ 
cause plaintiff is a corporation of which affiant is an officer. 

JOHN II. ALLISON 

Sworn to and subscribed before me this 26 day of June 
1937. 

ROY H. BOSTIC 

(Seal) Sot ary Public 

My Commission Expires Mar. 1 - 1938 
8 Answer 

Filed July 24 1937 

Answering the Bill of Complaint herein the defendant, 
Bank of Commerce and Savings, alleges as follows: 

The defendant admits that it is a corporation organized 
and existing under and by virtue of the laws of the State of 
Virginia and that it has a regular and established place 
of business at Washington, in the District of Columbia. 
The defendant is without knowledge as to the plaintiff or 
the fact or place of its incorporation or of its place of busi¬ 
ness and therefore denies the allegations of the Bill of 
Complaint in respect thereto. The defendant denies that 
it has commit teed or is committing or threatens to commit 
acts of infringement of any rights of the plaintiff com¬ 
plained of. 

1. Answering Paragraph numbered 1 of the Bill of Com¬ 
plaint the defendant denies that it has committed acts of 
infringement in the District of Columbia, and therefore 
denies that the cause of action alleged is within the juris¬ 
diction of this Court. 
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9 2. Answering the paragraph numbered 2 of the 
Bill of Complaint, defendant denies each and every 

allegation therein contained. 

3. Answering the paragraph numbered 3 of the Bill of 
Complaint, the defendant is without knowledge as to the 
allegations thereof and therefore denies the same. 

4. Answering the paragraph numbered 4 of the Bill of 
Complaint, defendant admits that Letters Patent of the 
United States Xo. 2,010,724 issued on or about August (>, 
1935; but defendant is without knowledge as to any of thie 
remaining allegations of the said paragraph and theretor|e 
denies the same. 

5. and (>. Answering the paragraphs numbered 5 and |5 
of the Bill of Complaint, defendant is without knowledge as 
to the allegations thereof and therefore denies the same. 

7. Answering the paragraph numbered 7 of the Bill of 
Complaint, defendant admits that it has received a writing 
alleging infringement of the said Letters Patent; defendant 
is without knowledge as to the other allegations contained 
in the said paragraph and therefore denies the same. 

8. Answering the paragraph numbered 8 of the Bill of 
Complaint, defendant denies each and every allegation 
therein contained; defendant avers that it has never manu¬ 
factured or sold within the District of Columbia or 

10 elsewhere any coupon books of the character de¬ 
scribed or illustrated in the said Letters Patent, that 

the coupon books which are here accused as infringement< 
are coupon books which, on information and belief, were 
manufactured by The Duplex Envelope Company, Inc., of 
Richmond, Virginia, and were purchased from the said 
The Duplex Envelope Company, Inc., by the defendant! 
and that, on information and belief, the plaintiff well know 
and has all along known that the defendant was not, and 
not, engaged in the manufacture or sale of coupon books 
and defendant avers that it is solely a user of such coupon 
books in its banking business; and. on information and be 
lief, that plaintiff, though fully informed as to the facts 
has not brought any suit for infringement of the said Let 
ters Patent against The Duplex Envelope Company, Inc 
of Richmond, Virginia, the manufacturer of the defen 
dant’s coupon books. 
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9. Answering the paragraph numbered 9 of the Bill of 
Complaint, defendant denies each and every allegation 
thereof. 

10. Further answering the Bill of Complaint, defendant 
avers, on information and belief, that said Letters Patent 
Xo. 2,010,724 is invalid and void; 

(a) because Edward A. Kelly, the applicant for said Let¬ 
ters Patent, was not the first, original and sole inventor or 
discoverer of the thing or things purported to be covered 
by said patent, or of any material or substantial part 
thereof, but the same thing or things, in all material and 
essential features, prior to the alleged invention or discov- 
erv thereof bv the said Kellv. or more than two 
11 years before the date of his application for patent 
therefor, had been patented and or described and or 
shown in Letters Patent of the United States and foreign 
countries and in printed publications as follows: 


EXITED STATES PATENTS. 


t ampbell 

456,885 

July 28, 1891 

Kent 

910,070 

January 19, 1909 

Davis 

1,114,342: 

October 20, 1914 

Wilson 

1,232,877 

J ul v 10, 1917 

Smith 

1,252,961 

January 8, 1918 

Titcomb 

1,370,244 

March 1, 1921 


and also other Letters Patent of the United Static and 
foreign countries, and othei; publications, tin* numbers, 
dates and names of inventors of which said patents, and 
the titles, names, publishers and dates of said publications, 
when ascertained, the defendant prays leave to insert by 
amendment or otherwise; 

(b) because' Edward A. Kelly, the' applicant for said 
Letters Patent, was not the first, original, and sole inven¬ 
tor or discoverer of the thing or things purported to be 
covered by said patent or any material or substantial part 
thereof, but the sa;. e thing e>r things, in all material or es¬ 
sential features, prior to the 'alleged invention or discovery 

bv said Kelh, or for more than two vears before the date 
• • • 

of his application for patent therefor, had been in¬ 
vented (if there be any patentable invention described or 
claimed in said Letters Patent), and/or known to and 
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12 in public use bv, and/or on sale by, the persons named 
as applicants and patentees in the patents listed in 
clause (a) of this paragraph, and also by other persons, 
firms and corporations, the names of whom, when ascer¬ 
tained, defendant prays leave to insert by amendment or 
otherwise; 

(c) because the alleged invention purported to be pat¬ 
ented by said Letters Patent did not constitute or contain 
patentable novelty or invention within the meaning of the 
patent law, in view of what was common knowledge, and i :i 
view of the state of the art as it existed, prior to the al¬ 
leged invention or discovery of said alleged invention by 
the said Kdward A. Kellv, or for more than two vears 
prior to his application for Letters Patent therefor, wliic 1 
state of tlie art defendant stands ready to prove: 

(d) because the alleged invention purported to be pat¬ 
ented by said Letters Patent, and every material and es¬ 
sential part thereof, were old and familiar and a part of 
the common knowledge of the printing art and of arts 
analogous thereto, which were available to any mechanic 
working in said arts, and which were readily adaptable to 
use by such mochamc by the exercise of men* mechanical 
skill and without invention, and said alleged invention in¬ 
volved no More than mechanical skill. 

l.‘> 11. Further in answering said Bill of Complaint, 

defendant avers, on information and belief, that said 
Letters Patent Xo. 2,01(1,724 are invalid or void, or canno 
be given a valid interpretation which would bring any cou¬ 
pon books used by defendant within the scope thereof be¬ 
cause said Letters Patent, and the claims thereof, are so 
limited by the state of the art as it existed prior to the 
alleged invention or discovery by said Kdward A. Kelly 
and or by tin* action of the said Kelly and of his duly au¬ 
thorized attorneys in the prosecution of the apnlication 
for said Letters Patem, as to exclude from said Letter* 
Patent, and from tin* claims thereof, the defendant’s cou¬ 
pon books complained of. 

12. Kxcept a> herein specifically admitted, defendant 
denies each and every* a I leg:*, i ton in the Bill ot Complaint 
contained, and denies any and all manner of wrong-doing 
wherewith it is charged therein. 
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'WHEREFORE, defendant prays that the Bill of Com¬ 
plaint lx* dismissed, with costs to the defendant. 

BANK OF COMMERCE AND SAVINGS 

By THOMAS J. GROOM 
Executive Vice-President and 
\ Cashier 

Dated: Washington, D. C. 

Jnlv 23, 1037. 

LEE B. KEMOX 

Solicitor for Defendant 

MAURICE I). ROSENBERG 
Of Counsel 

KENYON & KENYON 
Of Counsel 

14 Verification 

United States or America 
District of Columbia, ss: 

THOMAS J. GROOM, beinu: first duly sworn, deposes 
and says that lie is Executive Vice-President and Cashier 
(if the Bank of Commerce and Savings, the defendant 
herein; that he has read and executed on behalf of the said 
defendant tin* foregoing Answer: that the facts set forth 
in said Answer are true to his own knowledge except inso¬ 
far as the same are set forth on information and belief 
and as to such facts he believes them to be true: and that the 

reason whv this verification is not made bv the defendant 
• • 

personally is that the defendant is a corporation, and un¬ 
able to verify on its own behalf. 

THOMAS J GROOM 

Subscribed and sworn to before me this 23rd of July, 
1937. 


(Seal) 


ESTHER E. GERBER 

Xotary Public. D. C. 
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15 Amendment to Answer. 

Filed February 16 1939 

* • * 

Further answering the Bill of Complaint herein the 
defendant, BANK OF COMMERCF AND SAVINGS, a - 
leges that the Letters Patent in suit, No. 2,010,724, are in¬ 
valid and void (1) because the thing or things purported 
(o be covered by said patent were in public use and on 
sale by the plaintiff herein for more than two years before 
the date on which application for patent therefor was made 
by the said Edward A. Kelly, the applicant for said Let¬ 
ters Patent, and for more than two years before the date 

on which the said Kellv disclosed or claimed the same i i 

• 

his application for said Letters Patent in suit, such publie 
use and sale by the plaintiff having taken place in 192S o • 
1929 and relating to coupon books such as those exemplified 
by Plaintiff’s Exhibit 6 A in evidence herein; and (2) be¬ 
cause the thing or things purported to be covered by said 
patent were abandoned by the said Edward A. Kelly. 

WHEREFORE, defendant prays that the Bill of Com¬ 
plaint be dismissed, with costs to the defendant. 

BANK OF COMMERCE AND SAVINGS 

By THOMAS J GROOM 
Extent ire Vice-President and 
Cashier. 

Dated February 15, 1939. 

KENYON & KENYON 
Of Counsel 


16 Stenographers Transcript 

Filed August 28 - 1939 

• • • 

20 Mr. Hodges: 

We had a very interesting session before Judge 
Bailey, and ii happened incidentally that he had been using 
one of these coupon book accounts, not our particular 
book, but one of the same type, and he very quickly grasped 
what the invention was about. 



12 THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 

After the trial he handed down a very short memoran¬ 
dum to this effect, that he agreed with the tribunals in the 
Patent Office that these claims were not patentable over 
the patent to Titcomb, overlooking the fact that the Pat¬ 
ent Office had not rejected, or had withdrawn its objec¬ 
tion, on the patent to Titcoipb. 

So I made an informal visit on Judge Railev, and called 
bis attention to that situation, and after I left he considered 
the file record and wrote a second memorandum in which 
he withdrew the first memorandum, and in his second mem¬ 
orandum said in effect that he did not feel that he 
21 could go back on the position of the Patent Office 
in the Titcomb patent in that he did not consider 
the Davis patent to be a reference; whereupon he directed 
a decree refusing those two broad Claims 1 and 2, and 
allowing the two claims to which I have referred, and this 
decree was duly filed with the Patent Office and the patent 
has been issued. 

52 Mr. Hodges. Yes. If Your Honor please, we 
will offer in evidence those file wrappers of the Kelly 

patent in suit Xo. 2,010,724 and of Kelly patent Xo. 2,013,- 
612 which is not in suit. 

Do you want to offer that as your exhibit Mr. Kenvon? 
Then I will offer mine. 

Mr. Kenyon. I want it understood, if I may, in respect 
to the offer of those file wrappers, that they are offered 
simply to show what was before the Patent Office. I make 
that reservation because these file wrappers contain affi¬ 
davits and things of that sort made by Mr. Kelly, for which 

1 certainlv do not vouch and do not intend to be bound bv 
•> •> 

any statements contained in the file wrappers, but simply 
offer them as coming from the Patent Office. 

Mr. Hodges. That is right. 

53 The Court: Was there any interference in this 
case at all ? 

Mr. Kenyon: Xo interference. 

The Court: There is an answer of the Examiner. 

Mr. Kenyon. Yes. 

The Court. Those are things I would like to look at. 

Mr. Kenyon: The type of argument is interesting and 
all the file wrappers are interesting apart from these state¬ 
ments and decisions. 
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The Court: Vou are agreeable to that? 

Mr. Hodges: I have no objection to that. 

Mr. Kenyon: 1 offer as Defendant’s exihibt Xo. 1 the 
lile wrapper and contents leading up to tile grant of the 
Kelly patent, Xo. 2010724. 1 also offer the lile wrapper 

and contents in the matter of Kelly patent Xo. 2013612, 
which is not in suit, but from which the claims are in suit 
as Kxhibit 2. 


(The lile wrappers referred to were marked Defendant': 
exhibit 1 and 2, respectively.) 


Tlie Court: 


That was 


your original application, Kx-| 


hi hit 2 ? 

Mr. Kenyon: Kxhibit 2 is the 1032 application, the sec¬ 
ond application. 

Mr. Hodges: The one that came in under the supple¬ 
mental hill. 

The Court: Where is the one involved in Kxhibit 1? 
Kxhibit 2 is the instant patent. 

Mr. Kenyon. Xo. Kxhibit 1 is the lile wrapper 
54 that led up to the grant of the patent in the suit. 

Tlie Court. That is what we have before us, this 
particular patent, charging the infringement? 

Mr. Kenyon. Patent 2010724, Kxhibit Xo. 2, is the file 
wrapper of another Kelly patent 2,013,612 filed four years 
later and not now in suit. It is offered because the claims 
of the patent originated in that application and were re¬ 
jected by the examiner and by the board of appeals in the 
application, and after they had been finally rejected in the 
application they were transferred into the application for 
a patent in suit during the pendency of a section 4015 
action and were made part of the 4015 action by supple¬ 
mental bill. It is necessary to have that second file wrap¬ 
per in order to show the history of this claim in the Pat¬ 
ent Office. 

The Court. This case you are referring to is a 4015 


case ? 


Mr. Hodges. Yes. 

Mr. Kenvon. We have agreed to that. 

Mr. Hodges. This was plaintiff's exhibit 1 in the 4015 


case. 

The Court. Does this contain Judge Bailey’s memoran¬ 
dum ? 
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Mr. Hodges. Xo, that is the proceeding in the Patent 
Office. In addition, 1 would like to read a stipulation into 
the record as to this paper and other papers and will hand 
it in. 

55 (The stipulation referred to is as follows:) 

“It is hereby stipulated and agreed that: 

1. The attached copies of the accompanying papers may 
lie received in evidence with the same force and effect as 
the originals would have, if presented, subject to correc¬ 
tion if any error appears, to wit: 

The documents covered by this stipulation are taken 
from the file of the case of Kelly vs. Coe, Equity Xo. 53,- 
8211, and consist of the following: 

1. Bill of Complaint. 

2. Answer to the Bill of Complaint. 

3. Petition for Leave to File Supplemental Bill. 

4. Order Directing Entry of Supplemental Bill. 

5. Supplemental Bill. 

6. Suplemental Answer to the Supplemental Bill. 

7. Memorandum of the Court. 

8. Supplemental Memorandum of the Court. 

9. Final Decree. 

2. That uncertified typewritten copies of the file wrap¬ 
pers and contents thereof, in letters patent Xo. 2,010,- 
724 and 2,013,013 respectively, to Edward A. Kelly, may 
be received in evidence with the same force and effect as 
the originals would have, if presented, subject to correc¬ 
tion if any error appears. 

3. That printed or phostatic copies of United States and 
foreign letters patent and printed publications may be re¬ 
ceived in evidence with the same force and effect as the 
originals would have, if presented, subject to correction if 
any error appears. 

4. This stipulation is entered into by counsel for the de¬ 
fendant without admitting the pertinency of these docu¬ 
ments as evidence, and without waiving the right to ob¬ 
ject thereto if it is desired to make such objection.” 

(The stipulation referred to was marked Plaintiff’s Ex¬ 
hibit Xo. 2). 

56 I understand there is no objection, so I will offer 
this stipulation and the attached papers from the 

section 4915 file as plaintiff’s exhibit Xo. 2. 



THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 15 


Mr. Kenyon. I understand they have no binding effect 
on the defense and are simply here for the convenience of 
the Court. They are records of this Court that could be 
examined without stipulation and are simply put in evi¬ 
dence for tlie convenience of the Court. 

The Court. All right. Are there any more preliminary 
matters ! 

Mr. Hodges. Xo, except the interrogatories. There 
should be some note of them. 

The Court. Vou will read them into the record. 

Mr. Hodges. I think it will be well to identify them as 
plaintiff's exhibit Xo. A ami the answers attached as plain- 
tiff's exhibit A-A. 


(Thereupon, the interrogatories referred to were marked 
as Plaintiffs Kxhibits Xo. A and .'{-A, respectively.) 

Mr. Kenyon. The answers are not intelligible without 
the questions. 

The Court. We will have the questions. 

Mr. Hodges. 1 suppose that is incorporated. 

The Court. Introduce the exhibits separately. 

Mr. Hodges. The questions and answers go in as Plain 
tiff’s exhibit Xo. .‘> and the coupon book attached to the 
answers will be Plaintiff’s exhibit Xo. 3-A. 

Mr. Kenyon: Interrogatories Ill, IV, VI, VII, VIII, X, 
XI, XII, XIII and XIV were objected to for the reasons 
stated in the Answers, and by order of Court dated Oc¬ 
tober 5, 1037, were stricken from the record. 

57 The Court. All right. 

Mr. Hodges. I will oiler one more exhibit. Yon 
already have copy of the patent in suit, but 1 will offer 
a separate copy in evidence so that you will have the other 
one for your own use. The plaintiff offers in evidence a 
copy of patent 20107-4, the patent in suit, to be marked 
plaintiff’s exhibit Xo. 4. 


(Thereupon, 1 he patent 
was marked Plaintiffs K 
deuce.) 


referred to, Kelly patent 2010724|, 
xhibit Xo. 4 and received in evi-f 


TrstimoHif for the Plaintiff. 

Thereupon, Thomas J. Groom, a witness called by ant 
on behalf of the plaintiff, being lirst duly sworn, was ex¬ 
amined and testified as follows: 
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Direct examination. 

By Mr. Hodges: 

Q. 1 will pursue this examination under the provision 
of Rules of Civil Procedure,, 43 (b) and 43 (c). This wit¬ 
ness being an employee of the defendant and a hostile wit¬ 
ness, 1 desire to exercise the right of leading questions. 

Are you the same Thomas;./. Groom who executed verti- 
cations to answers filed by the defendant ? A. I am. 

Q. Are you the same Thomas .J. Groom who exe- 

58 cuted the verifications to the defendant’s answers 
to the plaintiff’s interrogatories? A. Yes. 

Q. In paragraph 8 of the answer, the statement is made 
that the coupon books alleged to be an infringement were 
coupon books which on information and belief are manu¬ 
factured by the Duplex Envelope (’ompany, Inc., of Rich¬ 
mond, Virginia, and were purchased from said Duplex En¬ 
velope (’ompany by the defendant. Further is the allega¬ 
tion that the defendant avers that it solely a user of the 
coupon books in its banking business, and that on informa¬ 
tion and belief the plaintiff thus fully informed as to that 
effect has not brought a suit for infringement of said let¬ 
ters patent against the Duplex Envelope (’ompany, Inc., 
of Richmond, Virginia, the manufacturer of the defen¬ 
dant’s coupon books. 

Did you personally have anything to do with the arrange¬ 
ments which resulted in the purchase of the coupon books 
complained of by the plaintiff, mentioned in paragraph 8 
of the answer? A. Yes. 

Q. To what extent? A. Directly under my supervision. 

Q. Will you kindly elaborate that and tell us what you 
mean? A. I am the senior operating officer of the 

59 division and in charge of the purchasing officer who 
made the direct contact. 

Q. You made the direct purchase? A. The officer who 
made the direct purchase is directly under my control. 

The Court: It was a sale? 

The Witness: We purchased. 

i 

By Mr. Hodges: 

Q. You are connected with the bank so that you are 
familiar by personal contact with all the transactions which 
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resulted in this purchase? A. Only in so far as conferrinj 
with our purchasing officer. 

Q. Who is the purchasing officer? A. Mr. Robey, tlile 
assistant cashier of the bank. 

Q. In answer to the plaintiff's interrogatory you said iin 
paragraph 9 that you learned of patent 2010724 on May b, 
1937, by registered mail, letter dated May 4, 1937, signed 
by \V. S. Hodges of Washington, 1). ('. 

Bv that answer did von mean it is to be understood thiit 
you had other information prior to May 3, 1937? A. TL 
first letter was the first communication we have had. 

Q. That is not what 1 asked you. I asked you if by tlialt 
answer you meant it to be understood that you had 

60 other prior information as to the plaintiff’s patent 
prior to the notice? A. 1 do not know of any other 

notice. 

The Court. He does not mean formal notice. 

Mr. Hodges. Any notice. 

The Witness. None whatsoever, except the first letter 
from the plaintiff. 

By Mr. Hodges: 

Q. Did you or any officer of the bank to your knowledge 
ever make any reply to that letter? A. I do not recall thjit 
we ever answered the letter directly. 

Q. Upon receipt of this notice, did you notify the Duplex 
Envelope Company, mentioned in the defendant’s answer, 
of the charge of infringement? A. As I recall, the lirlst 
thing we did was write to them. 

Q. Why did you do that? A. Because we had purchased 
from them. 

Q. What was the object of your letter? A. To infor|n 
them of the letter we had received. 

Q. You must have had some reason other than mere in 
formation. Was there any request in your letter to tal^e 
anv action in the matter? 

The Court. Have you a copy of that letter? 

61 Mr. Hodges. I have not. 

The Witness 1 have a copy of the letter we wrotje. 

Mr. Hodges. Will you produce it? 

The Witness. I do not have it with me. It can be pro¬ 
duced. 
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Mr. Hodges. Have you any other correspondence on this 
subject that you might have? 

The Court. This one letter that you know about, specify¬ 
ing it? 

By Mr. Hodges: 

Q. Did you receive a reply to your letter? A. 1 am sure 
we did. 

Q. Have you a copy of that? A. Yes. 

Q. Will you produce that? A. Yes. 

Mr. Hodges. I think perhaps we had better suspend the 
examination of this witness until he produces those let¬ 
ters. 

The Court. Go ahead with another witness. 

Mr. Hodges. The same is true of Mr. Robey. 1 guess I 
will just suspend. 

Mr. Kenyon. I do not want to interfere with Colonel 
Hodges’ presentation of his testimony. On the other hand, 
these two gentlemen are the principal officers of this bank 

and the business of the bank will be seriously incon- 
62 venienced by keeping them away. Could not one or 

the other of them be excused ? I do not see whv we 

* 

need to have them here, both of them. 

Mr. Hodges. Couldn’t he go away and get those papers? 

Mr. Kenyon. It will take time to get the papers. Could 
we excuse both of them with the understanding that one 
will come back with the letters requested? If the other is 
wanted, we can telephone for him. 

Mr. Hodges. I should like to have everything in the cor¬ 
respondence that might have a bearing on the defense of 
this suit. I do not know what they have. I can only de¬ 
velop it by questions. 

The Court. Are you in charge of the correspondence 
over there? 

The Witness. Yes. 

By Mr. Hodges: 

Q. Did the Duplex Envelope Company, Inc., or any rep¬ 
resentative thereof at that tinie or any other time that we 
have been referring to advise you in terms, we will protect 
you? A. Yes. 

Q. You have that in a letter? A. Yes. 
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Q. Will you produce that letter? A. Yes. 

63 Q. Has the Duplex Company ever, or any of i 
agents, any of them, attempted to fulfill its term 

A. There has been no further action. 

Q. No further action on their part? A. No. 

Q. Did the Duplex Company mentioned by you in the an¬ 
swer refer you to Mr. Kenyon as their attorney? A. Yes. 

By the Court: 

Q. When you were sued here, did you notify the Duplex 
Company of the suit.' A. That is the first action that was 
taken. 

Q. Did you get a reply from them? A. Yes. 

By Mr. Hodges: 

Q. Did the Duplex Company, Inc. refer you to a Mr. Lee 

B. Kemon in connection with the defense of this suit ? hie 
is local counsel. 

The Court: Is he in court? 

Mr. Hodges: He is noted in the record. 

The Witness: The Duplex Company did not refer me 
to Mr. Kemon. 

By Mr. Hodges: 

Q. Who suggested Mr. Kemon? A. Mr. Kenyon’s 
firm. 

64 Q. Mr. Kemon is the Washington representative 
of Mr. Kenyon? A. I think so. 

Mr. Kenvon: That is right. 

By Mr. Hodges: 

Q. Is the Duplex Company, Inc. paying any part of the 
expenses of this suit ? A. I do not know that. 

Q. Do you know? A. Mr. Kenyon, I suppose. 

By the Court: 

Q. Did you employ counsel for the bank as defendants to 
defend you here? A. No, we did not. 

Q. Did you employ Mr. Kemon? A. We did not. 

Q. You do not know who did ? 

Mr. Kenyon: I think the situation ought to be straight¬ 
ened out. Mr. Rosenberg is president of your bank. 
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The Witness: Yes, and counsel. 

Mr. Kenyon: He is president of the bank and counsel of 
the bank. He is counsel for the defendant in this case. We 
are associated with Mr. Rosenberg. Mr. Rosenberg intro¬ 
duced me to the Court this morning. He and Mr. Kemon 
and our firm in New York all signed the answer. 

65 Mr. Hodges: I dislike having to examine a man 
who is of record an attorney in this case. 

The Court: He appears for this defendant, whether lie 
is doing it at the instance of the manufacturer of this arti¬ 
cle or not, and I think he can tell us whether lie is or not. 

Mr. Hodges: I would like to find out. 

The Court: You can not conceal those things. 

Mr. Hodges: If he is willing to come in court I will not 
subpoena him. 

The Court: He will tell you who brought him in. 

Mr. Hodges: T will ask him the question. 

The Court: He is not ashamed to be here. 

Mr. Kenvon: No, I am not ashamed. Our client in this 
case is the bank. I am working under Mr. Rosenberg's 
directions and if Mr. Rosenberg wants to discontinue this 
case or do anything that he pleases about this case, we take 
our instructions from him. We are actually being paid bv 
the Duplex Envelope Company, but our client in the case 
is the bank. 

The Court: You have been for some years an attorney. 

Mr. Kenvon: I am not going to be a witness. 

The Court: That is a matter that can be stipulated. 

Mr. Kenyon: I have appeared for the Duplex Envelope 
Company in a litigation in Virginia. 

The Court: You really expect to be paid by them 

66 for your services, by the Duplex Company? 

Mr. Kenyon: Correct. 

The Court: There is nothing wrong about that. 

Mr. Hodges: I do not think there is any other question 
1 would like to ask the witness, if Mr. Kenyon will agree. 

The Court: We could have stipulated a whole lot of this 
stuff. The only thing is whether this would be a patentable 
proposition or not. 

Mr. Hodges. I would like the letters to be produced and 
I suppose Mr. Kenyon will stipulate that. 

The Court. That is agreed. 
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Mr. Kenyon. If you will send me photostat copies, all 
right. 

The Witness: There are four letters; first, the notice of 
infringement, our letter to the Duplex, their reply, and the 
other letter guaranteeing. Are those the four letters ? 

Mr. Hodges: In that case I can excuse Mr. Robey. 

The Court: If we need him, he can be called by telephone. 

Mr. Hodges: I did not expect Mr. Kenyon to take so 
much time. 


Cross Examination 
By Mr. Kenyon: 

Q. In connection with the loans that are made by von r 
bank, were these coupon books used, such as the one that 
has been marked Plaintiff’s exhibit 3-A to make in- 

67 stallment payments? 

The Court: This is not cross-examination, unless 
you want to waive it. 

Mr. Hodges: It is outside of the scope of the direct ex¬ 
amination. But I have no objection. 

Tin* Court: You make him your own witness then. 

Mr. Kenyon: Yes. 

Bv Mr. Ken von: 

Q. When you used the coupon books, like Exhibit A, how 
much installments must a loan be repaid in? A. Ten in¬ 
stallments. 

Q. Is that the universal rule of your bank? A. The onlv 
rule. 

The Court: Is this the same thing, only ten coupons? 
Mr. Kenyon: There are 12 coupons in all the books. 

The Witness: Yes. 

Mr. Kenvon: But the invariable rule of vour bank is thslt 
the loans or transactions in which these are used involve 
only 10 installments for the repayment of the loan? 

The Witness: Every loan is paid in 10 installments. 

The Court: All right. 

By Mr. Kenyon: 

Q. Do you happen to know the practice employed in the 
use of these books when a loan is made and a book is 

68 put into use? A. Yes. 
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Q. Will you describe how that is carried out? A. 
A mau comes in and makes an application for a loan of 
$300. It is approved and a, book is written up with his 
name and address and the amount of his monthly payments, 
the date, and in this instance of $300 it would be payable 
$30 a month. The book has then 10 coupons in it and it is 
punched showing the month and the day of the month that 
the payments are made. 

Q. Let us say he comes in and makes a loan on February 
14. How is the punch mark for that month located? A. 
February, on the top coupon, would be punched through, 10 
coupons. 

Q. If a loan is made on February 14, when would the first 
installment be due? A. It would be due March 14. 

Q. How would the book be punched ? A. You would go 
right through the margin imprint on the top coupon and 
punch April, May, and so forth, until 10 months had been 
punched. 

Q. You only punch 10 coupons out of the 12? A. That is 
correct. 

Q. The other two are not used ? A. Correct. 

Q. Do you number these books as they are issued? 
69 A. Yes. 

Q. Your other two coupons, 11 and 12, are left in 

the book? A. To mv best recollection thev are left in the 

» * 

book. 

Q. Does the coupon indicate that a loan is made? Does 
it indicate when the loan was made? A. When it was made? 
Q. Yes. A. No, it does not. 

Q. When an installment is paid, what is done at the bank ? 
A. We have a double stamp, the stub remains in the book, 
and the coupons are stamped paid, showing the date paid 
and the coupon is torn off and retained by the teller and 
the book handed back to the customer. 

The Court: Those coupons do not help you much. You 
have a record of the loan? 

The Witness: This is our card. 

Mr. Kenvon: The witness is now referring to a vellow 
* * « 

card, which T will ask to be marked Defendant’s exhibit Xo. 
3. 

(Thereupon, the yellow card referred to was marked by 
the Clerk Defendant’s Exhibit Xo. 3.) 
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The Witness: That is the bank’s permanent record and 
as payments are made, March 14, the next payment, the 
date will be placed in this column and that shows the 

70 last date of the unpaid balance of the loan. The note 
is handled the same way here, showing the balance, 

an exact duplication of that. 

Mr. Kenyon: I will offer the note and exhibit in evidence 
as Defendant’s exhibit No. 4. 

(Thereupon, the note referred to was marked Defen¬ 
dant’s Exhibit No. 4.) 

The Court: Exhibit 3 is a permanent record.' 

The Witness: Yes. 

Cross Examination 

By Mr. Hodges: 

Q. Prior to the purchase of these coupon books, had you 
ever used the coupon books in your bank? A. Only for 
Christmas savings. 

Q. Were the Christmas savings books like this.' A. Not 
made up the same way but a coupon and stub. 

( t ). It is a different assemblage, a different assemblage oi 
method of keeping the record? A. Yes. 

Q. Do you find any advantage in keeping or using this 
books in your records? A. Yes. 

Q. There is a decided advantage? A. Yes. 

71 Q. What is that? A. Convenience. A person has 
a book and we stamp it paid and we can post that on 

our record at the time when we are not so busy. The pay¬ 
ment comes in at a peak period and we post them during 
the dull periods. 

Q. It saves handling of paper. Does it reduce tin* num¬ 
ber of papers, paper records? A. We are relieved from 
writing a physical receipt when a payment is made at the 
bank. 

Q. You say there are two coupons left in the book. Why 
are they left in the book? A. Because we do not use them. 
Q. They could just as well be torn out ? A. Yes. 

By the Court: 

Q. Do you have the name on that? A. On the front of it. 
Q. Only on the front? A. Yes. 
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Q. You have it on the front and this coupon is torn off 
and given to the teller. He goes then only by the account 
number? A. As far as the posting is concerned. 

Q. He knows nothing of the name of the individual? A. 
The number that appears there will correspond with the 
number on the bank’s record, the number of the note. 

Q. Then that is written in before this book is is- 

72 sued, the account number is written in on each one of 
these stubs? A. That is a specimen book. The books 

are numbered in advance, i 

Q. Do they come to you numbered in that way? A. We 
purchase them numbered according to our instructions, 
when we order a supply, where to begin the number and 
where to end it. 

Redirect Examination 

By Mr. Kenyon: 

Q. You spoke about being relieved of the necessity of 
writing a receipt. Is that because you stamp or mark paid 
on the stub of the coupon book? A. Yes. The coupons are 
made up in advance and they are stamped paid, having the 
coupon we do not have to write out “Received $10,’’ in the 
name of the party. 

( t ). In the use of these coupon books, these stubs, you 
give a receipt by stamping the word paid on the stub in 
the books of the customer? A. That is his receipt. The 
stub in the book is his receipt. 

Q. You do not have to write that out because all you have 
to do is stamp his stub? A. l'es. 

By the Court: 

Q. In the column from 5 to 50, indicating the 

73 amount payable, do you not indicate the amount In* 
has paid ? A. It is punched through there. 

(}. That stub is punched?. A. when the loan is made. 

Q. That is 30 and those coupons are all alike. There is 
nothing staggered then*? A. It would be stamped 30 when 
the loan is made, stamped paid when the payment is made 
in the bank and the coupon is taken out. 

The Court: There is no novelty about that angle of it at 
all. 
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Mr. Hodges: The patent does not involve the question of 
stamping the amount. We are not concerned in that. 

Bv Mr. Kenyon: 

Q. When you say you stamp the coupon, which consti¬ 
tutes a receipt, do you mean you stamp the stub of the cus¬ 
tomer’s receipt? A. Yes. 

Q. The Court asked you about the account numbers on 
the coupon books. Each coupon book lias the account num¬ 
ber and each coupon the same? A. Yes. 

Q. Every coupon in a single coupon book has precise y 
the same account number? A. That is right. 

74 Q. Then the next book will have a different account 

number? A. The next number, the sequence, will lie 

the next dav. 

•> 

Q. Taking each individual set of coupons that form the 
books, those account numbers are precisely the same cn 
each one? A. That is right. 

Thereupon. Edward A. Kelly, a witness called by and cn 
behalf of the Plaintiff, being first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

Bv Mr. Hodges: 

Q. What is your occupation, Mr. Kelly? A. I am vice- 
president of the Allison Coupon Book Company. 

Q. Where is that? A. Indianapolis, Indiana. 

Q. What is the business of that company? A. We man¬ 
ufacture coupon books of every description. 

Q. Who is the president? A. John H. Allison. 

Q. How long have you been engaged in the work? A. 
Since August, 1927. 

75 Q. Just what have been your particular duties 
during that period? A. My work has been on the 

development of new lines of business of the company and 
also T have had charge of the sales work for the company. 
Q. Is this company engaged solely in selling coupon 


books of the typo now in suit? A. No, sir, we manufacture 
oil books, ice books, commissary books, laundry books, amjl 
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books of every type and description that are in ticket or 
coupon form. 

Q. You have got a diversified business in that line? A. 
Yes. 

By the Court: 

Q. Street car tickets? A. No. We make street car 
tickets in book form. 

Q. But no transfer tickets? A. Not transfer tickets. 

Bv Mr. Hodges: 

Q. What was your experience prior to August, 11)27? 
A. Prior to that time I was executive secretarv of the In- 
dianapolis Typothatae. which is an association of employ¬ 
ing printers in Indianapolis, and in that work I was con¬ 
nected with systematizing the accounting and tax work 
and matters of that description. 

Q. Will you refer to the Kelly patent 2010724, 
76 plaintiff’s exhibit Xo. 4, and go over that with care, 
explaining in detail the invention that is there de¬ 
scribed. In doing so, I want you to understand that you 
are at libertv to use anv exhibits that vou have which might 
tend to illustrate your description. A. There is one chart. 
Will you put it on the blackboard? 

The Court. You assigned this patent to the Allison 
people? 

The Witness. Yes. 

Mr. Hodges: It is stipulated and agreed by and between 
counsel that for the purpose of this case tin* incorporation 
of the Allison Coupon Company is a corporation organized 
and doing business as mentioned in the bill of complaint, 
and that that company is now the owner of patent in suit 
by assignment duly recorded in the United States Patent 
Office. 

I have some charts here. Here is a reduced copy for 
Your Honor. Perhaps it would be well to identify these. 
The chart will be plaintiff’s exhibit Xo. 5. 

(Thereupon, the chart referred to was marked Plaintiff’s 
Exhibit Xo. 5.) 

Mr. Hodges: And the coupon books are what? 

The Witness: One is in the name of the Elmhurst State 
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Bank and second one is in the name of the Universal Fi 
nance Corporation. 

77 Mr. Hodges: The first will be offered as plaintiff’s 
exhibit Xo. (3 and the second as plaintiff’s exhibii 

No. 6-a. 

(The coupon books referred to were marked, respectively, 
Plaintiff's exhibit Xo. (i and Plaintiff’s exhibit Xo. (i-a.) 

Mr. Kenyon: I suppose, Your Honor, with respect to 
plaintiff's exhibit Xo. 5, which is this big chart, that it i> 
really what it is called an argumentative chart offered bv 
the witness in connection with his testimony and to illus¬ 
trate his explanation. 

The Court: 1 do not think it is argumentative. 

Mr. Kenyon: It is not in accordance with the patent. 

The Court: He will illustrate his testimony bv refer- 
ence to this map. 

Mr. Kenyon: It is not in accordance with the disclosure 
of the patent. Xone of these places at the bottom corre¬ 
spond to anything I can see in the patent. He has attempted 
there a disclosure of the patent somewhat. I wanted that 
understood. 

Mr. Hodges. It is like a street car transfer where the 
transfer is punched. 

Mr. Kenyon: In the section 4915 case this same witness, 
Mr. Kelly, had a coupon book, understanding his patent to 
be known as for a coupon book, but the coupon book differed 
from the patent, .Judge Bailey assuming that they were 
the same. After all, we are talking about a patent 

78 here and not about coupon books that are different 
somewhat from the patent. 

Mr. Hodges. 1 might say as to that, that if there is an\ 
difference between the patent and what is to be shown here, 
Mr. Kelly will point it out. 

The Witness: I think, perhaps, I had better point out 
that difference to Mr. Kenyon so that he will understand. 

Mr. Kenyon: I think I understand the difference. 

The Witness: I would like to explain it to make it per¬ 
fectly clear by the patent. Near the top that shows the 
month and the days, just straight typo, but in the chart il 
is what we call reverse type. There is no distinction or dif- 
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ference in any respect in connection with the date infor¬ 
mation nor the year information nor the payment numbers. 

The Court: Figure 1 on the chart. 

The Witness: Yes. What I mean by reverse type is in 
the patent we show just ordinary type black on white. In 
this, this is just the opposite because this is reverse type. 

The Court: That is your coupon. 

The Witness: One portion of it. This represents this 
section in here. This represents that figure in there. 

The Court: You do not show the word stub on the chart? 

The Witness: Xo. I simply wanted to bring out the 
point that in the patent we show plain type or black on 
white paper, but in the chart we show type in reverse form. 
That is the only difference. 

79 The invention is chiefly for use by installment pay¬ 
ment concerns, automobile underwriters, banks and 

concerns handling subscriptions and the like. Those con¬ 
cerns prepare a coupon book in which the name and address 
of the buver is usuallv written and the times for pavment 
printed, and the time for payment of each installment in¬ 
dicated by punching the date on the coupon when the in¬ 
stallment is due. These coupon books have one coupon for 
each installment and often there are a considerable num¬ 
ber of coupons in each book relating to one transaction. 
Instead of the labor necessary to write on each coupon the 
exact time when it is due, this invention contemplates that 
the date be printed so that it can be punched for indicating 
the date when each coupon is due. The idea of this inven¬ 
tion originally was to take the place of what was known 
as a maturity note. Prior to the introduction of our coupon 
books, in the financing companies in the banking business, 
the banks and the financing companies sent what was 
known as advance notices that really amounted to a bill, 
sent them some days prior to the maturity date. We ar¬ 
ranged these coupon books; in the manner shown in the 
patent with the idea of replacing the maturity notices and 
during the last eight or nine years the coupon book has 
became the universal method of handling installment ac¬ 
counts. These books are used in four different ways. 
They are used as a complete book, for instance, a concern 
may buy their coupon books containing 18 coupons. 

80 They will be numbered with the payment number 
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from 1 to IS, the number of the account, and then 
the dates are staggered. as shown here in the chart, op¬ 
erating in conjunction with the payment numbers. To il¬ 
lustrate how those hooks are used, the first transaction may 
be one that would require the use of IS coupons. It may 
be what is known in business as a deal carrying 18 install¬ 
ments. Perhaps tin* second deal would be one where the 
financing company or the bank may buy an account upon 
which there have been three, four, or live payments made. 
In that event, and we will assume that the account was orig¬ 
inally an IS months account, in that event the financing 
company uses the same book but they remove from the 
front of the book the coupons to correspond with the pay¬ 
ments that have been made. In other words, they would 
send that customer a book which would contain 15 coupons 
numbered 4, 5, (>, and so on up to 18. 

The third way it could be used would be in the manner 
that the former witness described. He had the 12-pagi* 
book upon which there were 10 payments to be made and 
they let those two coupons in the book. The usual practice 
is to remove the last two coupons and make it applicable 
to a 10 months account. 

The fourth way that the books are used is this, that 
there is an intermediate coupon to the succeeding interme¬ 
diate coupon. 

As 1 mentioned in my lirst example, an 18-page 
81 book is one in which three payments were made oil 
account. We will have a fourth plan whereby tin* ac¬ 
count, let us assume, would be 15 months rather than 13 
months, so that there would be three coupons detached from 
the front of the book and three coupons detached from tli3 
back of the book, and that would then correspond to a book 
showing the remaining payments to be made on account. 

The Court. You take out six coupons, and you say tlier? 
are left 15 in an 18-page book, in a 15-payment deal, but 
you are using an 18-payment deal book. You said you toojv 
three coupons from the front and three from the back. 

The Witness: That is right. 

The Court: That leaves 12. 

The Witness: That leaves 12 and there were three payj- 
ments made on account. I referred to that in my first ex 
ample. So, therefore, the books are used in four different 
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ways in complete form. They are used where coupons are 
removed from the front of till* book, in a third manner where 
the}* are removed from the back of book, and in a fourth 
manner where they are removed from the front and the 
back of the book. Now, these particular books are applicable 
to practically any installment business, showing on this 
chart the consecutive days ip conjunction with a series of 
consecutive payments numbers, and you can indicate on 
these coupon books the first day or the fifth day, or 

82 anv dav that vou desire on anv coupon in the book, 
and they are arranged so that they are entirely prac¬ 
ticable to be used in a business in the four manners de¬ 
scribed. 

In the patent, Figure 1 is the perspective view of such a 
coupon book with the cover sheet turned back. That is, this 
Figure shows in the chart, in this case here, the coupon 
book, and it contains a remittance coupon and a receipt stub. 
In the drawing there is shown a coupon book consisting of 
a specially superposed sheet, series of sheets secured to¬ 
gether with paper covers or by brads, each sheet consisting 
of a stub, and 12 is illustrated here, and a coupon 13, and it 
begins here at tin* dotted line, and this is the stub over here 
to the binding. The stubs are bound in books because they 
remain in here. The chart is;Plaintiff’s exhibit Xo. 5. The 
stub is not part of the coupon except in so far as the pay¬ 
ment number is concerned. The books are used in both 
ways, with stubs and without stubs, and to illustrate that I 
have given two books, one in the name of the Universal 
Finance Company which does not contain stubs. 

The Court: That is plaintiff’s exhibit Xo. 6-a. 

The "Witness: Yes, and the second is our exhibit 6, which 
contains a stub. This book may be made up to cover any 
number of monthly installments, referring to exhibit 5, for 
12 payments, for 18 payments, 24 payments, for 36 pay¬ 
ments, and for 48 payments. Those are the custo- 

83 mary lengths of time covered by financing deals. This 
will accomplish the same arrangement for those pe¬ 
riods of time or for intermediate periods of time. In other 
words, it can be made applicable to any deal for one month, 
all the way up to 100 months if desired, and these payment 
numbers and date charts which are incorporated in the 
book will work in sequence on any deal covering any period 
of time where the installments are upon a monthly basis. 
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In referring to the patent, the coupon 13 is shown in the 

patent, which is Kxhibit Xo. 4. There is one coupon foi 

each payment of installment to become due. In the case of 

sales of automobiles for which this coupon has been par 

ticularlv designed and used, and at this time I might add 

that they were arranged for and they have been developed 

into all lines of business and are being used in all types oi 

installment business, there are usuallv 12 or 15 monthh 

• • 

payments to be provided and therefore the coupon book: 
contain 12 or 15 coupons. Kach figure has spaces provide! 
by lines 15, 1(5, and 17. These lines here refer to Kxhibit 
5, lines 15, 1(1 and 17, for indicating the name and address 
of the person who has purchased the automobile and is obii 
gated to make the payment set forth in the coupon. Also 
a space is provided between lines 17 and 18 for indicating 
the amount of each installment payment to be made. Ii 
referring to Kxhibit 5. you will note there is a division pre 
ceding this third division number 13, and vou wil 
84 notice the figure $85 that is shown on the chart ii 
the dot led figure, and that represents a perforation) 
to appear through all the coupons. There is nothing in thai 
perforation that has anything to do with the coupon. Wc| 
manufacture the same type of books to indicate amounts oi| 
payments that will show figures from 9,999 down to foui 
naughts. We also manufacture books with charts for defi¬ 
nite amounts, such as $5, $10, $15, and $25, up to $50 pay¬ 
ments. Wo also manufacture books containing coupons 
without any provision made to indicate the amount of the) 
payments on the coupons. 

Mr. Kenyon: This testimony that the witness is giving) 
now is entirely outside tin* question, which is to describe 
the patent. Tie is now telling you about different coupon) 
books that he makes. 

The Court: T believe you are right about that. 


(Thereupon, at 12:30 o’clock p.m., the Court recessed 
until 1:3() o'clock p.m.) 

85 Afternoon Session 

The hearing was resumed at 1:30 o’clock p. m., at the ex¬ 
piration of a recess. 

Mr. Kenyon: Did you want to interrupt to put Mr. 
Groom back on the stand? 
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The Court: Yes. You may do that if you wish. 

Whereupon. Thomas J. Groom, tlie witness heretofore 
sworn, was recalled and testified further as follows: 

By Mr. Kenyon: 

Q. You were asked to produce the notice of infringement 
from Mr. Hodges to your bank. Have you that with you? 
A. Yes, sir. 

Mr. Kenyon: I)o you care to put that in evidence? 

Mr. Hodges: No, I did not ask him for it. 

The Court: He is your witness, anyhow, I think. 

Mr. Hodges: That is my letter signed by me? 

Mr. Kenyon: This is the notice of infringement. 

Mr. Hodges: I did not ask him to produce that. You may 
do so if you wish. 

The Court: As a matter of fact, he is your witness. You 
asked him to produce the documents. 

Mr. Hodges: I know I signed this. 

Mr. Kenyon: I will give you it. 

86 By Mr. Hodges: 

Q. Have you brought into court the letters which I asked 
you to produce? A. Yes, sir. 

Q. Will you let me see them, please? A. This is the first 
notice of infringement. 

Q. Yes. A. This letter came two days later. 

Mr. Hodges: I asked you to also produce a copy of your 
letter to the Duplex Envelope Company. 

Bv Mr. Ken von: 

* J ! 

Q. Did you look for such a letter? A. The first letter 
from the Duplex Envelope Company is there. 

Q. There is no letter from your company to the Duplex 
Envelope Company between the dates of May 4, 1937, when 
you received the notice of an infringement, and May 6, 1937, 
when the Duplex Company wrote you? A. The first is May 
17, I think, that we have with the Duplex Company. 

Q. You wrote to them on May 17? A. Yes. 

Q. But Mr. Hodges asked the witness to produce a letter 
he had written to the Duplex Company after receiving no¬ 
tice of infringement, and I want to ask the witness whether 
he had written to the Duplex Company. A. There 
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87 was no letter in reply to Colonel Hodges’ letter. Ap¬ 
parently Mr. Robey, who was the branch manager at 
that time, had conferred directly with Mr. Finney, the man 
from whom we had purchased. 

Q. So that two days later the Duplex Company, on May (i, 
11)37, wrote to Mr. Robey tin* letter which Mr. Hodges has 
in his hand? A. That is correct. 

By Mr. Hodges: 

Q. You say there was a personal conference between Mr. 
Robey and some man ! A. I am presuming that. The letter 
of May (5 would indicate that a conference took place. 

Bv M r. Kenvon: 

% * 


Q. There was further conference, your Honor, and I just 
wanted to know how far tliev wanted to go. 

Mr. Hodges: Of course, I am in this predicament: I 
have not seen their files and 1 cannot know what is in them 
until this witness gets on the stand and says there was a 
letter. 

The Court: He was mistaken about it. 

The Witness: 1 could find no paper. 

Mr. Hodges: Now he tells me that Robey had some con¬ 
versation with a man connected with the Duplex En- 
88 veiope Company. 

The Witness: That is a presumption. 

The Court: All you want to get is that on receipt of this 
notice they were using a patented article, and that they were 
advising the manufacturer of that article that they had re¬ 
ceived that notice from you, and in response to that, ver- 
ballv or bv letter, the manufacturer writes back and tells 
them they would take care of that. 

Mr. Hodges: Precisely. 

The Court: Is not that all you want? 

Mr. Hodges: I will just glance over this letter. They 
did not show it to me before court convened. 

The Court: All right. 

Mr. Hodges (after reading letters): I think this one let¬ 
ter covers all I want. Do you want me to put them in? 

The Court: Yes, sir. 

Mr. Hodges: 1 think they should be read into the record. 
This other letter signed by J. E. Sadler, President of tin]? 
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Duplex Envelope Company, I will ask that that be read into 
the record, and then I should like to proceed with one or 
two more questions. 

The Court: All right. 

Mr. Hodges: I think, for your Honor’s information, I had 
better read this letter: 

89 May G, 1937 

“Mr. Francis E. Robey, Manager 
H. Street Branch 
Bank of Commerce and Savings 
Washington, D. C. 

Dear Mr. Robey: 

Mr. Finney has asked us to write you in reference to a 
guarantee covering the possibility of a patent infringement 
suit in connection with any of the coupon books which we 
recently furnished vou. 

We are glad indeed to do this and to state that we agree 

to assume all liability, defense and damage, and to hold 

vour bank absolutelv harmless from anv loss that mav be 
• * % •> 

incurred as a result of patent infringement of any books 
manufactured by us and sold to you. 

At the same time we want to thank you for the privilege 
of serving your bank and for your many courtesies to Mr. 
Finney. 

Very truly yours, 

THE DUPLEX ENVELOPE COMPANY 

J. E. SADLER 

President ” 


By Mr. Hodges: 

Q. This letter indicates tluit the Duplex Envelope Com¬ 
pany guaranteed to assume all liability, defense and dam¬ 
age? A. Yes, sir. 

Q. So far as you know, that is what they are doing now? 
A. Yes, sir. 

The Court: Mark them in evidence. 


(The two letters referred to were thereupon 
90 received in evidence, and the letter of May 4, 1937, 
from Win. S. Hodges to the Bank of Commerce and 
Savings is as follows:) 
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“Bank of Commerce and Savings, 
H. Street Branch, 

H at North Capitol Street, 
Washington, D. C. 

Gentlemen: 


May 4, 193i7 


This is to advise you that your multiple payment coupon 
hook entitled ‘Payment Record’ is an infringement of Let¬ 
ters Patent Xo. 2,010,724, owned by The Allison Coupon 
Company of Indianapolis, Ind. and granted on an applica¬ 
tion of Edward A. Kelly. It is my understanding that you 
are not manufacturing these books, but this fact in itself 
does not relieve you of responsibility, because the owner 
of the patent has been granted the exclusive right to make, 
use and sell the patented device, and your use of the coupon 
book referred to is considered to constitute a clear infringe¬ 
ment of the patent. 

Under the circumstances, you are requested to cease dis¬ 
tribution of these books and to make arrangement with the 
owner of the patent to compensate it for past infringement. 
In connection with the foregoing, however, I wish to state 
that mv client does not desire to initiate litigation if tin' 
same can be avoided, but at the present time it feels that it 
must protect its rights in the premises. 

It is mv understanding that vou have alreadv been 
91 advised of the existence of the above identified pat¬ 
ent. Therefore, I am constrained to advise you thal; 
unless I am informed on or about the loth instant of your 
intention to discontinue these books, I shall be compelled! 
to initiate an appropriate action in the local courts. 


Verv trulv vours, 

Win. S. Hodges” 

Mr. Kenyon: Did you reply to Mr. Sadler’s letter of May 
6, 1937? 

The Witness: This is a letter written by myself on May 
17, a copy of a letter, to the Duplex Envelope Company and 
it makes reference to Mr. Hodges’ letter of May 4, and the 
Duplex letter of May 6. This is my reply’. 

Mr. Ken von : This letter, vour Honor, bears on the under- 
standing of the bank, and we want to introduce it. 
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Mr. Hodges: You may put that in, so far as I am con¬ 
cerned. 

Mr. Kenyon: Would you like to see the letter? 

Mr. Hodges: Xo. 

(The copy of letter referred to was thereupon received 
in evidence and marked as Plaintiff’s Exhibit 0.) 

Mr. Hodges: I think that is all. I think those exhibits 
should be read into the record. 

Mr. Kenyon: I think that is right, and ask the re- 

92 porter to please copy all of the exhibits into the rec¬ 
ord. 

(Plaintiff’s Exhibit 9, the letter dated May 17, 1937, from 
the witness to the Duplex Envelope Company, Inc., is as fol¬ 
lows :) 

“May 17, 1937. 

Duplex Envelope Company, Inc. 

Richmond, Virginia 
Gentlemen: 

With reference to vour letter of Mav 6th and the letter 

• • 

from the law firm of William S. Hodges under date of May 
4, 1937, alleging that this institution by use of a coupon 
book used in connection with its Small Loan Department is 
infringing upon Letters Patent Xo. 2,010,724 owned by The 
Allison Coupon Company of Indianapolis, Indiana, you are 
advised that upon the advice of Counsel we shall have to 
discontinue the use of said book. 

We do not feel that we wish to be placed in a position 
of defending any litigation with respect to said patent, how¬ 
ever, if you are in a position to indemnity us by bond placed 
with one of the companies authorized by the courts of this 
jurisdiction, we might see lit to continue using said book. 
This bond should provide for payment to the bank of any 
loss sustained or liability imposed which might come, grow 
or arise by reason of any patent claims made or for any 
other similar loss whatsoever which the bank might sustain 
in the premises. The bond should further provide 

93 for defense by employment of counsel or otherwise 
in the name of and in behalf of the bank which it 
might be called upon to interpose in any suit which is 

brought; to pay all costs taxed against the bank in such 
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suit; to pay all interest accruing after entry of judgment 
and upon the entry of judgment. 

We must have an immediate reply from you with respect 
to the above, therefore, your prompt attention is requested! 

Very truly yours, 

Executive Vice-President’ ’ 

(Witness excused.) 

Whereupon, Edward A. Kelly, a witness heretofore 
sworn on behalf of the plaintiff, resumed the stand and tes¬ 
tified further as follows: 

Direct Examination (continued) 

By Mr. Hodges: 

Q. Mr. Kelly, at the noon recess you were interrupted in 
your answers to my question relative to an explanation of 
the Kelly patent to the Court. Will you resume from 
where you stopped off:' A. Beginning at line 32 in the 
patent, I want to see this description which will help me 
to explain the charts. There is printed on each coupon a 
series of day numbers indicated on the drawing in Patent 
Xo. 2*010.724. 

04 Q. May 1 interrupt you just a moment ? You say 
line 32. You will notice that the two columns have 
duplicate numbers. Which one do you refer to? A. '.[ 
refer to the right hand column. 

“There is printed on each coupon a series of day num|- 
bers 20. said numbers being from ‘1’ to ‘31’ in numerical 
order and in the coupons here shown in two rows betweeji 
lines 10, 21 and 22. although the number of rows or the 
particular relation of the day numerals is more or less 
immaterial, so far as they appear on each coupon. But it 
is important that these day numerals be similarly arranged 
on all the coupons and in exact superimposed positions, so 
that in a coupon book the numerals ‘5’ on all the coupons 
will be exactly in a vertical row or superimposed on eae i 
other. This enables the day on which each payment is due 
to be quickly indicated by a single punch forming thj? 
punched hole 25/' as shown in the drawing. “In the draw¬ 
ing the second day of the month has been punched, whici 
means that the installments are all due on the second dav 



38 THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 

of the month, as it punches, the 4 2’ in said set of day nu¬ 
merals in every coupon with one operation of the punch.” 

That simply indicates that these figures, as shown on 
this chart, while vou will note that thev are in a different 
position than they are as shown in this drawing, that is 
immaterial. We can run them up and down or sideways 
or in whatever way you desire. The important thing 

95 is that Xo. 1 on the first coupon lies directly over 
No. 1 in the second coupon. For instance, Xo. 1 is 

in the first block, and this coupon is right in the— 

Q. (interposing) That is referring to Plaintiff's Exhibit 
5? A. Yes. “A row of mouth abbreviations, indicated by 
Xo. 26 in the drawing, shown in the patent, for a calendar 
year, is located preferably adjacent the day numerals 20 
and between the lines '12 and 27 are formed twelve squares 
in which the month abbreviations are printed. Adjacent 
to the row of month abbreviations 26 there is a row of 
punch squares Ho registering therewith, and in the first 
coupon there is a punch hole 31 above the month of ‘May’, 
which indicates that the first coupon is due on tin* second 
day of May.” 

That is shown in tin* drawing, Exhibit 5. 

“The month abbreviation on the coupons are staggered 
with relation to each other by being shifted on each coupon 
one month to tin* right hand on the superimposed coupon.” 

As shown here. This chart actually shifts one month 
forward and eleven months backwards, because the Jan¬ 
uary takes the place of December, whereas February, 
March, April, and May all shift one month forward. 

“Thus the first coupon shows ‘May’ punched, while the 
second coupon shows ‘Jim’ under May and the first 

96 coupon shows ‘JuF under May on the first coupon. 
On each succeeding coupon the mouth abbreviations 

are advanced one month so that the month abbreviations 
on the series of coupons that are located under 4 May* on 
the first coupon are ‘JuiF, 4 JuF, 4 Aug’, and so on, running 
clear through to April, abbreviating them. Thus the 
punched hole HI as shown in Figure 3, extends entirely 
through the whole series of coupons 7.7 and through the 
successive month abbreviations throughout the whole pe¬ 
riod involved. Thus after the first coupon has been paid, 
the book will show that the next payment is to be on June 
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2. The third coupon shows that the payment is due on 
July 2, and so on.” 

Now. 1 would like to punch a hook for you and punch 
those dates as shown in the patent. May I have one of 
your books, your Honor? 

The Court: Plaintiff’s Exhibit (>.' 

The Witness: Yes, sir. The date punched in the paten|t 
is May 2nd. 


(The witness punches the book as indicated.) 

By Mr. Hodges: 

Q. Will you indicate to the Court just what you havcj 
done ! 

The Court: 1 can see what he has done. lie has punchec 
this for May. 

The Witness: And the second day of the month, 
iff The Court: Then on the others the months arc) 
changed. 

The Witness: Yes, sir. Then— 

“By the foregoing arrangement a single punch of the 
coupons indicates the month at which every payment off 
every coupon is due, and one punch through tin* coupon? 
indicates the day of the month on which each payment be 
comes due. This greatly facilities the filling in of the 
coupon blanks. Instead of tin* months and days being 
written out by longhand or a typewriter, the months and 
days for all tin* coupons are ind'eated by two operations 
Since the number of days in the various months varies, 
some having 2S, 2:>, MU, and Ml days, it is not seen that in 
this coupon book as required for such transactions for 
which it is adapted, a single punch of a sheet will indicate 
successive months and also variable periods of time.” 

For instance, from February 2 to March 2 would be 2Sj 
days, whereas from March 2 to April 2 would be Ml days, 
but in the work of installments payments the period is 
designated in that manner. 

“If tin* coupon book should be desired to cover a period 
of years, the year payments could be added and punched 
in the same manner and on the same principle as tin* 
months are printed and punched.” 

In the drawing we show the years here on Exhibit Xo. o. 
However, in the two books which I have given you, I do 
not know the exact numbers. 
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98 Mr. Kenyon: 6-a. 

Tlie Witness: One book shows the years and the 
other does not show the years. It is immaterial. They 
can be aded or omitted, whichever is preferred. 

“An important advantage of the invention is that there 
is a definite relation between the consecutive arrangement 
of the superposed payment numbers and due dates of the 
respective coupons, as established by the chronologically 
arranged superposed month indicia. For instance, let us 
assume that the coupons are issued to cover a total pay¬ 
ment of $(>00.00 in twelve equal payments of $ 00.00 each, 
and that five payments have been made. The coupon bear¬ 
ing Xo. ‘6’ would then be the topmost coupon of the book, 
because the preceding coupons would have been removed. 
Thus, at a glance the information is conveyed that five 
payments of $50.00 each have been made, totalling $250.00, 
and that seven payments of $50.00 remain unpaid, totalling 
$*150.00. Therefore, there is always a definite consecutive 
record of the amount paid and the amount due on any date 
indicated by the topmost coupon of any group.” 

That is an important part in connection with my ex¬ 
planation. The factor of the date comes in there. Any 
series of numbers will disclose so many payments made 
or payments to be made, but when operated in conjunction 
with a due date then on any coupon you can locate 

99 the date and determine the standing of the account. 
In this work that is exceedingly important, because 

it provides the customer with an automatic running balance 
of the account, and it also saves a lot of money in so far 
as the companies are concerned by eliminating correspon¬ 
dence concerning the standing of the account. If we were 
to take a group of coupons that had no date information 
such as disclosed by these charts that simply bore the 
numbers without the dates indicia, we would then not know 
when any particular payments have been made or pay¬ 
ments to be made. In other words, the point is, in so far 
as this running balance of payment numbers is concerned, 
that is shown. 

It is to be noted that our date charts revolve. By that 1 
mean each coupon gives identically the same date infor¬ 
mation. It is true that on the month divisions the posi¬ 
tions are different, but every coupon in the book contains 
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identically the same date indicia. This date information, 
running in conjunction with these payment numbers, pro¬ 
vides a running balance of the account, and it also shows 
the date that each payment becomes due and it permits the 
flexibility of allowing these companies to use the book en¬ 
tirely or in the three different ways which I explained in 
my previous testimony. 

100 By Mr. Hodges: 

Q. Mr. Kelly, in the patent drawing in Figure 1 and in 
fact in all the ligures, the monthly indicia runs in a hori¬ 
zontal line, and immediately above this line is a series of 
blank spaces. What is the difference between that arrange¬ 
ment and that shown on Plaintiff’s Kxhibit Xo. from a 
practical standpoint/ A. May I see a copy of Kxhibit 5/ 

(,). 'i i*s. (1 landing exhibit to witness.) A. There is no 
difference from a practical standpoint on Kxhibit Xo. f) in 
placing the spaces before the months rather than above 
them. It makes no difference whether they appear below, 
above, or on the side. 

( t ). You referred to the period of time in the month of 

February. Will von kindle describe what the common 
• • • 

practice is in tin* use of these coupon books with respect 
to tile dates subsequent to the -bth of February/ A. These 
coupons are used for payment dates, and it is customary 
in the financing business not to have any payment date 
beyond the date .’>0, and while in the case of the month of 
February payments are due and will appear in the coupon 
book as of the .‘10th dav, tliev are due on the last dav of 
February, but I might say in that respect that while we 
have so many millions of these particular books, we have 
never had any diflicult or complaint from a customer as to 
the February date. 

101 ( t ). 1 hand you now a specimen of coupon book 
which I will identify as Plaintiff's Exhibit Xo. 10, 

bearing the name of Bank of ('ommerce and Savings and 
in the name of Charles ('lark Hayes. Will you kindly de¬ 
scribe that exhibit and what it purports to showZ I might 
as well offer it in evidence. 

Mr. Kenyon: Xo objection. 

(The coupon book referred to was thereupon received in 
evidence and marked as Plaintiff's Exhibit Xo. 10.) 
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Mr. Hodges: 1 might say, in order to save time, that this 
form is identical with the form that is already in evidence, 
tile same structure. 

The Court: Yes. 

Mr. Hodges: It is a commercial product which may be 
obtained at anv time. 

Mr. Kenyon: That was obtained by one of the plaintiff's 
agents? 

Mr. Hodges: Yes. 

» 

The Witness: The book in the name of the Bank of 
Commerce and Savings contains twelve coupons. It covers 
a loan made to Charles Clark Haves, pavable in ten monthlv 
installments due on the loth day of each month, the lirst 
payment being due May lb. The amount of each payment 
is $10.00. The book contains—I have shown you on the 
chart. 

102 Bv Mr. Hodges: 

Q. Never mind. I just want you to describe what it is. 
A. Kxcuse me. Have I said enough? 

(}. Yes, sir. Did you indicate to the Court how it had 
been punched ? A. Yes. I stated that the book is punched 
to show that the lirst payment is due on May lb, and each 
succeeding payment one month thereafter on the lbtli day 
of each month for a period of ten months. 

By the Court: 

Q. You punched it? A. No. That is an actual book used 
by the Bank of Commerce issued to a customer. 

By Mr. Hodges: 

Q. How did you obtain it.' A. That book was obtained 
by Mr. Hayes for our company. He made a loan at the 
bank and received this book to cover tin* amount of his loan. 

( t >. Has that loan been paid? A. Yes, sir. 

By the Court: 

Q. You say the loan has been repaid? A. Yes, sir. 

Bv Mr. Hodges: 

• * 

Q. How did you obtain the coupon book? A. He 

103 made a loan and obtained the money, and then, as I 

understand it, went in and paid the loan off before 
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the next installments was due, so that we might have 4 
sample of the infringing product. 

Q. I wish you would examine that book, Mr. Kelly, and 
also the one which was offered in evidence as Plaintiff's 
Exhibit 3-a, and see if there is any printing or other indi¬ 
cation of the manufacturer of those books. A. I see no 
name of the manufacturer on the book. 

Q. Does that Exhibit 2-a show a similar absence of the 
manufacturer's name ! 

The Court: 3-a is attached to the paper in the file. 

By Mr. Hodges: 


Q- That is just a blank coupon book, isn’t it.' A. I see no 
name of the manufacturer on the coupon book. 

( t b Is there any indication that that book has ever been 
used/ A. Xo, sir. There is no indication. 

Q. So that this one which you have now, Exhibit 10, illu¬ 
strates the manner in which the book has been used com¬ 
mercially, and, as 1 understand it, practically conforms to 
what Mr (iroom has stated this morning.’ 1 A. That is cor¬ 
rect, yes, sir. 

Q. Now, I wish you would take that coupon book, either 
Exhibit 3-a or Exhibit 10, and compare it with the book 
that is disclosed in the patent, and describe any sim- 
104 ilarities or differences which vou find. A. The book 
disclosed in the patent shows a stub and a remittance 
coupon tin- same as shown in the Bank of Commerce book. 
The book in tile patent shows that each coupon is num¬ 
bered consecutively with payment numbers. It is also 
shown in the Bank of Commerce book. 

The book in the patent also discloses that there is stag¬ 
gering months indicia, beginning at the top coupon and 
continuing throughout the stack of coupons, so that a 
punch mark clear through the book will indicate succeed¬ 
ing months in regular order. This is also shown in the 
Bank of Commerce book. 

The book in the patent also shows that there is a schedule 
of days of the month, running from 1 to 31, on each coupon, 
and all registered with each other, and the book in the 
name of the Bank of Commerce and Savings also shows 
this feature. 

Q. Do you find any difference between the layout of the 
monthly indicia with respect to the day indicia, as between 
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the disclosure of the patent drawing and the Bank of Com¬ 
merce book, Kxldbit 10? A. Yes, I do. In Kxhibit 10, 
which is the Bank of Commerce hook, the davs of the 
month 1 to 81 are in a position above the months running 
from January to December, whereas in the case of 
105 Kxhibit o, showing the Figure No. 1 of the patent 
No. 2,010,784, the months are above the dates, but this 
difference is immaterial. 

Q. Does that difference have any effect in the practical 
use of the book? A. None whatever. 

Mr. Hodges: Now, your Honor, 1 do not know just what 
you would like to do about comparing the claims. Some 
courts like the witness to read the claims on the patent 
disclosure and upon the infringing disclosure. Other 
judges like to do it themselves. I would like to know how 
your Honor would like me to proceed. 

The Court: I would be very glad to have you do it for 
me. 

Mr. Hodges: All right, sir. 

By Mr. Hodges: 

Q- N ow, Mr. Kelly, will you turn to Claim 1 of the pat¬ 
ent and refer to the patent drawings and point out to the 
Court the elements of those claims as shown in the draw¬ 
ings as you understand them? 

Mr. Hodges: Of course, your Honor, we understand that 
we are not bound by any interpretation that might inci¬ 
dentally be made by the witness. 

The Court: You are not bound? 

Mr. Hodges: No; that is a judicial function. 

10f» The Witness (reading): “A multiple payment 
coupon book comprising a set of coupons consisting 
of a predetermined number of coupons arranged in super¬ 
posed relation, each coupon of the set bearing a space 
which registers with a correspondingly positioned num¬ 
bered space on each of the other superposed coupons, the 
respective spaces carrying payment number indicia, with 
t!u* numbers running continuously with respect to each 
other through all of the superposed coupons”— 

By Mr. Hodges: 

Q. (interposing) Mr. Kelly, I do not know if you quite 
understand my question. I wish, as you read the claim, you 



THK ALLISON COUPON CO. VS. BANK OK COM. Ji SAVINGS. 4f) 


would point out on the drawing reference to the identifica¬ 
tion numbers, the similarity of the drawing to the de¬ 
scription. 

Mr. Kenyon: When we get down to this question of 
claims, which as Colonel Hodges points out, whether tlul* 
witness ought to interpret the claim or not, 1 do think tha 
the question ought to he addressed to tying up the clain 
with the written specification in the drawing. After all, 
it is tin* written specification that counts. 

Mr. Hodges: 1 will tit* it up. 

The Court: The drawing is a part of the specification: 

Mr. Kenyon: The drawing is explanatory. 

The Court: What is he trying to do? 

107 Mr. Hodges: 1 am asking him now to point out tlnj 
features that are in the claim. 

The Court: In other words, that the claim is responsive 


to the specification as illustrated by the drawing? 

Mr. Hodges: Yes, sir. 

Mr. Kenyon: I suggest that he also refer to the parts of 
tin* written specification which he thinks the drawing is 
explanatory of, with respect to each of the elements. 

The Witness: It seems to me I did that this morning. 

Mr. Kenvon: Xo, vou did not. 

The Court: Lei us get down to brass tacks, speaking in 
the vernacular. The defense primarily is that this patent 
i?s no good. Certainly, if he has a valid patent, this coupon 
book issued by this banking company conies within that 
patent. There is no doubt about that in my mind now. 

Mr. Kenyon: There is non-infringement with respect to 
it set up in tin* answer. 

The Court: I have not read vour answer. 

Mr. Kenyon: That will come out as the case proceeds. 


The Court: But you take that drawing there and com-1 
pare it with this book, and I do not see any difference be¬ 
tween them at all. 

Mr. Kenyon- But we are talking about the relation be¬ 
tween the claims of the patent and tiiese books. 

Mr. Hodges: Of course, the claim is predicated upon the 
specifieat ion. 

10S The Court: You made your claim? 

Mr. Hodges: Yes. 


The Court: How else could it be? 
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Mr. Hodges: T cannot see wliat this issue is here on this 
controversy. I just want hint to point out where our claims 
are set out in the structure. 

The Court: All right. 

The Witness (reading): “A multiple payment coupon 
book comprising a set of coupons consisting of a predeter¬ 
mined number of coupons arranged in superposed relation, 
each coupon of the set bearing a space which registers with 
a correspondingly positioned numbered space on each of 
the other superposed coupons, the respective spaces carry¬ 
ing payment number indicia, with the numbers running 
continuously with respect to each other through all of the 
superposed coupons”— 

In the case of Exhibit Xo. 10— 

Bv Mr. Hodges: 

Q. (interposing) Xo. You misunderstand me. Just re¬ 
fer to tin* patent drawing. A. Oh, the patent drawing. 
Xow, at the left hand portion of the drawing showing the 
open book— 

By the Court: 

Q. (interposing) Figure 1 ? A. Figure 1—there is 

109 shown a space in there headed “Payment Xo.” and 
the figure “01” underneath it. 

Q. It is on the stub? A. It is on the stub and also on 
the coupon. 

Q. All right. A. And that is a correspondingly positioned, 
numbered space for payment numbers running throughout 
the book on each coupon. “Each coupon”— 

Q. (interposing) What line, now? A. Line 23. “Each 
coupon of the set having time indicia thereon at predeter¬ 
mined positions, said time indicia continuously denoting 
the months of the calendar year with respect to each other.” 

That is disclosed in Figure Xo. 2, showing that the month 
indicia on the top drawing in Figure Xo. 2 shows January 
to December, and the second, February to January, and 
the third March, to February. 

110 The Court: Proceed, 

The Witness (Mr. Kelly): “with the month indicia 
on each coupon of the set registering with correspondingly 
located month indicia on all of the other superposed 
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coupons of the set, hut with the respective indicia offset 
with respect to each other in such manner that all register¬ 
ing month indicia are arranged continuously with respect 
to each other"—referring to the drawn shown in Figure 2 
as disclosed on those three coupons, the month indicia run 
continuously from top to bottom of the superposed coupon, 
—"each coti]ton of the set also containing prc-deterniinedly 
positioned indicia continuously denoting with respect to 
each other the davs of the month in register with similar 
continuously denoted day indicia on tin* other coupons of 
the set while in superposed relation, the coupons of the set 
and tin* respective* registering indicia thereon being so con¬ 
structed and arranged that a punch mark through any set 
of registering month indicia of the superposed coupons 
combined with a punch mark through any registering day 
indicia of the superposed coupons will establish the due 
date of each payment number of the respective superposed 
coupons in continuous order and thereby disclose the num¬ 
ber of future payments to be made and the number of 
payments that have been made, on any date indicated by 
the punch mark and upon all of the superposed coupons.” 

And referring to the drawings again. Figure 1, and also 
on Figure 2. it would show that the dates 1 to 31 ap- 
111 pear on each coupon in identically the same position 
and are in register one with the other, so that the 
punch mark through the stack of coupons denoting days of 
the month also recorded tin* same day throughout the en¬ 
tire stack of coupons and in tin* case of month punch mark 
the device will denote the days of the month on each coupon 
and in continuous order. 

Claim 2 reads: —“A multiple payment book comprising 
a set of coupons consisting of a pro-determined number of 
coupons superposed one upon the month, each coupon of 
the sei having thereon an identifying number,”—I have ex¬ 
plained that—“said identifying numbers being arranged 
in such manner as to provide a series ot registering num¬ 
bers which are continuous with respect to each other from 
the top to the bottom of the superposed coupons of said 
set, each coupon of the set also containing indicia at pre¬ 
determined positions thereon denoting a plurality of fixed 
intervals of time in such manner that said denoted inter¬ 
vals of time on each coupon are in register with corre- 
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spondingly positioned denoted intervals of time on the 
other coupons of the set while the coupons are in super¬ 
posed relation, the denoted intervals of time—this is a con¬ 
tinuation of what I explained in claim 1—the denoted inter¬ 
vals of time of each coupon being the same as those of 
the other superposed coupons of the set, but offset with 
respect thereto in such manner that all registering denoted 
intervals of time of the coupons are arranged con- 

112 tinuouslv with respect to each other from the top 
to the bottom of the superposed coupons. 

Referring back to Figure Xo. 1, we began with .January 
and ran to December by month divisions and the day divi¬ 
sions run from 1 to 31. In Figure Xo. 2 we show coupons 

1, 2, and 3, and you will note that on each of these coupons 
that the date indicia is identically the same on coupons 1, 

2, and 3, but in positions different. 

Continuing—said set of coupons with their respective 
identifying numbers and time intervals indicia being ar¬ 
ranged in such manner that while the coupons of the set 
or any unremoved portion thereof are in superposed re¬ 
lation, the total amount paid as represented by the number 
of coupons previously removed is obvious from an inspec¬ 
tion of the topmost coupon, and the total balance due as 
represented by the remaining unremoved superposed cou¬ 
pons on the date is also obvious from an inspection of the 
topmost coupon of the set, or any integrated date of the 
other superposed coupons of said group, and said topmost 
coupon also indicates the date upon which the next pay¬ 
ment is due. 

That is disclosed in Figure Xo. 1 and Figure Xo. 2. In 
Figure 2 the third coupon shows that it is due on July 2. 
The first coupon when removed would show that coupon 
Xo. 1 had been paid and the next coupon is due the next 
date. 

113 By Mr. Hodges: 

Q. Will you take a Bank of Commerce & Savings book, 
Plaintiff’s exhibit Xo. 10, and point out wherein the fea¬ 
tures of these claims as you understand them are present in 
that exhibit? A. In the case of the Bank of Commerce, 
book, we refer to claim Xo. 1, the first portion of claim Xo. 
1, and a multiple payment coupon book comprising a set 
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of coupons consisting of a pre-determined number of cou¬ 
pons arranged in superposed relation, each coupon of tin* 
set bearing a space which registers with a correspondingly 
positioned numbered space on each of the other superposed 
coupons, the respective spaces carrying payment number 
indicia. In the case of the Bank of Commerce and Sav¬ 
ings book, we have the payments numbers spaces appear¬ 
ing throughout the entire book. 

The Court. That is Exhibit Xo. 10. 

The Witness. Yes. 

Mr. Hodges: Take a pencil and mark those spaces a, b, 
and c to identify them. 

Mr. Kenvon: Dictate to the record what vou are doingl 

The Witness: I have marked a immediately above thcj 
payment number space on exhibit Xo. 10. 

The (‘ourt: Are you able to take a number off your drawj 
ings, and put the same number in the books’ 

The Witness: 1 think so. in the case of the patent, I doj 
not have a number designating on that drawing the 
114 payment number. It appears in the Figure Xo. lj 
but is not designated by a mark. 

The Court: Designated by what words’ 

The Witness: By a. j 

Bv Mr. Hodges: 

(,). How is it printed on the coupon? I call your atten-j 
tion to payment Xo. 1. A. That is right. 

(<). That is what I wanted read into the record. 

The Court: What about the account number that ap¬ 
pears on the same line with the payment number? Is that 
in Exhibit 10? 

Mr. Kenyon: That is no part of the claim. 

The Witness: I have marked this payment number space 
a to designate that. That is not marked on the drawing of 
the patent. That will not confuse it with the number of the 
drawings. Beginning at line 10 down to line 25, the right 
hand side of the page, page 2 of claim 1. 

Mr. Hodges: Dick it up from where you stop. 

The Witness; It is line 20: The respective spaces carry¬ 
ing pavment number indicia, with the numbers running 
continuously with respect to each other through all of the 
superposed coupons, each coupon of the set—the figure a 
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is marked on Exhibit 10, and these payment number figures 
run continuously throughout the stack of coupons. 

115 Each coupon of the set— 

Mr. Kenyon (interposing): Are you going to point 
them out on the patent? You have not pointed out any¬ 
thing except with respect to the book of coupons. 

Mr. Hodges: He is comparing the claim to the infringing 
device. 

Mr. Kenyon: Your Honor asked the witness to mark on 
the Defendant's structure characters that would corre¬ 
spond to the reference used in the patent. 

Mr. Hodges: That is a good way to do it. 

The Court: The drawing, Figure 1, shows payment num¬ 
bers only. I assume that is a consecutive number of 
coupons. 

Mr. Kenyon: I would like to have him point out that 
there is nothing to illustrate that in the patent. Is that 
true ? 

The Witness: It is in the claim. 

Mr. Kenyon: Only in the claim. 

The Witness: In the drawings there is no payment num¬ 
ber shown except there is a payment number 1 shown on 
the top coupon but you could not see the second or third 
because the top covers them. 

Mr. Kenyon: You will also agree with me that there is 
nothing about consecutive numbers in the specifications. 

The Court: In the claim. 

Mr. Kenyon: In the claim, yes. That is the only place 
it is. That is why we say that the claim is not sup- 

116 ported by the specifications. You will find a vague 
reference to it in the last paragraph of the specifica¬ 
tions put in there in 1935 before the section 4915 action 
was brought, but for seven years this application went 
along without any reference in it to continuous coupons. 

Mr. Hodges: Mr. Kenyon has admitted it is there. It is 
in the specifications. It does not make any difference when 
it was put in. 

Mr. Kenyon: I have not admitted it. I said there is a 
vague reference to it in the specifications and it makes a 
lot of difference when the disclosure was made. 

The Witness: Suppose I read line 65. 

Mr. Kenyon: Limit yourself to answering the questions. 

Mr. Hodges: What was the question? 
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The Court: What we are going over is the claim. 

The Witness; The only reason 1 volunteered that is that 
is included at this point and I offered to read it. 1 injected 
it at this point and I offered to read it. 

Mr. Kenyon: Do not read it for my benefit. 

The Witness: Beginning at line (if), page 2 of the speci¬ 
fications, on the left hand column, it reads:—An importai t 
advantage of the invention is that there is a definite rela¬ 
tion between the consecutive arrangement of the superposed 
payment numbers and the due dates of the respective cou¬ 
pons, as established by the chronologically arranged 

117 superposed month indicia. For instance, assume 
that the coupons are issued to cover a total payment 

of $(500 in twelve equal payments of $50 each, and that five 
payments have been made. The coupon bearing the num¬ 
ber “6” would then be the topmost coupon of the book, 
because the preceding coupons would have been removed. 
Thus, at a glance the information is conveyed that five pay¬ 
ments of $50 each have been made, totalling $250, and that 
seven payments of $50 remain unpaid, totalling $350. 
Therefore, there is always a definite consecutive record of 
the amount paid and the amount due on any date indi¬ 
cated by the topmost coupon of any group, or any integ¬ 
rated date of other coupons of each group, and the date 
on which the next payment is due. 

Mr. Kenyon: I will point out that the whole paragraph 
thereof that the witness has just read was put into this 
case for the first time on April (i, 1935, just a few months 
before the patent issued. 

Mr. Hodges: That is immaterial, the date it was put in. 
The Court: When did this bank first begin using these 
books ? Is there any definite date on that up to this time? 

Mr. Hodges: The date is given in the interrogatory as 
of about March 2(i, 1937. Had you finished answering? 

The Witness: I finished answering Mr. Kenyon’s ques¬ 
tion. 

Mr. Kenyon: I did not ask you a question. 

The Witness: I understood it as such. Again, beginning 
at line 23, claim 1. it reads—Each coupon of the set 

118 having time indicia thereon at pre-determined posi¬ 
tions, said time indicia continuously denoting the 

months of the calendar year with respect to each other,— 
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with the month indicia on each coupon of the set register¬ 
ing with correspondingly located month indicia on all of 
the other superposed coupons of the set, hut with the re¬ 
spective indicia offset with irespect to each other in such 
manner that all registering month indicia are arranged con¬ 
tinuously with respect to each other. 

That is shown in the drawings as 20, 21, and 22 and I 
will mark this hook accordingly, Exhibit No. 10. 

Continuing on, it reads—from the top to the bottom of 
the superposed coupons, each coupon of the set also con¬ 
taining pre-determinedlv positioned indicia continuously 
denoting with respect to each other the days of the 
month in register with similar continuously denoted 
day indicia on the other coupons of the set while in 
superposed relation, the coupons of the set and the re¬ 
spective registering indicia thereon being so constructed 
and arranged that a punch mark through any set of regis¬ 
tering month indicia of the superposed coupons combined 
with a punch mark through any registering day indicia of 
the superposed coupons, will establish the due date of each 
payment number of the respective superposed coupons in 
continuous order and thereby disclose the number of future 
payments that have been made on any date indicated by 
the punch mark and upon all of the superposed 
119 coupons. 

That concludes Claim Xo. 1. What I have desig¬ 
nated on Exhibit 10, Figures 20 and 21, in relation to the 
drawings in the patent, will hook and make the relation, 
and as this book is punched and discloses payment dates, 
it shows there is an automatic continuation of the due 
dates, as described in the claim. 

In Claim Xo. 2 it reads: A multiple payment coupon 
book comprising a set of coupons consisting of a predeter¬ 
mined number of coupons, superposed one upon the other, 
each coupon of the set having thereon an identifying num¬ 
ber, said identifying numbers being arranged in such man¬ 
ner as to provide a series of registering numbers which 
are continuous with respect to each other from the top to 
the bottom of tin* superposed coupons of said set, each 
coupon of the set also containing indicia at predetermined 
positions thereon denoting a plurality of fixed intervals 
of time in such manner that said denoted intervals of time 


THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 53 


on each coupon arc in register with correspondingly posij 
tinned denoted intervals of time on the other coupons ot] 
the set while the coupons are in superposed relation. 

That has been indicated on Exhibit Xo. 10 in the figures 
20, 21 and 22. Continuing,—the denoted intervals of time 
of each coupon being the same as those of the other super 
posed coupons of the set, but offset with respect thereto 
in such manner that all registering denoted intervals 

120 of time of the coupons are arranged continuously 
with respect to each other from the top to the bot 

tom of the superposed coupons—an examination of Ex¬ 
hibit Xo. 10 as compared with the coupon in the patent 
shows three coupons. Each of these coupons shows exactly 
tin* same month indicia but in positions different. An ex¬ 
amination of Exhibit Xo. 10 shows the first three coupons 
to contain identically the same date indicia as shown in tlu 
drawings and the patent. 

Continuing on page 3, claim 2, it roads further as follow^ 
—Said set of coupons with their respective identifying num 
hers and time intervals indicia being arranged in such man 
in r that while the coupons of the set or any unremoved porj 
tion thereof are in superposed relation, the total amoun 
paid as represented by’ the number of coupons previously! 
removed is obvious from an inspection of the topmost cou 
pon, and the total balance due as represented by the re¬ 
maining unremoved superposed coupons on the date is also 
obvious from an inspection of the topmost coupon of the 
set, or any integrated date of the other superposed coupons 
of said group, and said topmost coupon also indicates the 
dates upon which the next payment is due. 

The Court: Xow compare Exhibit Xo. 10 with the claim 
The Witness: I have compared down to the last part 
and the removal of a portion of these coupons, removal of 
the three top coupons will disclose that there have 

121 been three payments made and there will be 10 pay¬ 
ments or 0 payments, if it is a 12-payment book, 7 

payments if it is a 10-payment book, remaining to be paid, 
and that particular fact is obvious on this date. That is 
it applies to each particular date shown on the coupons. 
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By Mr. Hodges: 

Q. Referring to the patent, Exhibit No. 4, I will ask you 
to read page Xo. 1 of the specifications, the second column 
to the right, the sentence commencing at line S: “There is 
one coupon for each payment,” and so forth. A. “There 
is one coupon for each pavment or installment to become 
due. ’ ’ 

Q. Xow. I think that there are several places in the speci¬ 
fications where the coupons are referred to as being in su¬ 
perposed relation. Can you point them out quickly? A. 
T could not pick them out just by a glance. I have to read 
it through. 

Mr. Kenyon: The patent does not say a book of coupons 
superposed. You do not have to look for that. 

Mr. Hodges: Referring to the drawings, the topmost 
coupon is the only one that is illustrated with a payment 
number. 

The "Witness: That is right. 

Bv Mr. Hodges: 

i 

Q. With a book of superposed coupons, as a practical 
proposition, would you expect all of the coupons to 
122 have the same payment number ? A. Xo. 

Q. Is it not reasonable to assume from that illus¬ 
tration that the succeeding coupons bear succeeding pay¬ 
ment numbers? A. 1 would say so. 

Q. You would consider that as sufficiently clear to a per¬ 
son skilled in the art of manufacturing those coupon books? 

Mr. Kenyon: T object. 

The Court: Objection sustained. 

Bv Mr. Hodges: 

Q. During your testimony you made reference to the fact 
that millions of these books have boon printed and dis¬ 
tributed. (’an von state roughlv about how manv? 

Mr. Kenyon: That is a question that I should object 
to in that form. 

The Court: Tie has a right to say something about the 
use it has been put to if there is any doubt about it. 

Mr. Kenyon: I want him to identify the particular type 
of book. 

Mr. Hodges: I withdraw the question. 


THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 


00 


By Mr. Hodges: 

Q. \\ ill you kindly state to the best of your ability hojiv 
many coupon books have been distributed by your compan|y 
of the typo that is proposed in this patent.' 

1-3 Mr. Kenyon: I object to that. It calls for a con¬ 
clusion. Tin* patentee himself, Mr. Kelly, is called 
upon to construe his patent and without stating any of the 
reasons to give a rough estimate. 1 think it would l:e 
better and fairer to the defendants if he would give tile 
purchases of the particular book made by the plaintiff and 
identify that with the patent as distinguished from other 
Kelly patents and then give an answer, if he knows, that 
with respect to tin* number of books of that type, how many 
were sold. There are other Kelly patents, other types cf 
coupon books put out. 

The Court: I am only concerned with the illustration in 
this patent and he has afforded that somewhat in Figure 1. 

Mr. Hodges: What 1 want is for him to state how many 
books have been issued under this patent. 

Mr. Kenyon: I object to that as being indefinite because 
we do not know how the witness is construing his ow i 
patent. If la* will present a particular book and give the 
number with respect to that book, that is a different prop¬ 
osition. That is, the question put by Colonel Hodges is 
so indefinite as to be entirely immaterial. 

The Court: I do not know he could make it much more 
definite, limited to the disclosure here of this particular 
patent. Of course, there are variations in it, but the main 
principle is involved here. 

Mr. Kenyon: Those are the particular points in 


124 this case. 

The Court. 1 do not see any points like that yet. 
You contend that it is not patentable, no novelty involve/, 
here, nothing patentable about this whole business, just 
a printing matter. You raised that question and now yor 
raise another one that I have not had time to examine into. 
I think I had better let him answer the question in a gen¬ 
eral way and put it up to you on cross-examination. 

Mr. Kenvon. I object to the question as being indefinite, 
The Witness. I would estimate that I have made between 
14,000,000 and 15,000.,000 books containing what I would 
construe the idea. 
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By Mr. Hodges. 

Q. Over what period of time? A. Since we were making 
the dated hooks, since it originated. 

Q. What date ? A. 1928. 

Q. Have you granted any licenses under this patent? 
A. Yes, we have. 

Q. AVill you state what they are? A. We have licensed 
Kand-McXally & To., of Chicago. 

Mr. Kenyon. Tin* license itself is the best evidence. 

The Court. I overrule the objection and give you an 
exception if you wish it. 

125 Mr. Kenyon: I want to see what the terms of the 
license are. It might be a free license. 

Mr. Hodges: There is no free license. 

The Witness: We have licensed Band-McXally in Chi¬ 
cago to sell our coupon books. We manufacture the books 
at our factory. 

We have also licensed the LaSalle Pitman Press of Chi¬ 
cago to sell our books. 

By the Court: 

Q. You manufacture the books and send them to Band- 
McXallv and these other people to sell them to the trade? 
A. That is right. Hand McXally are one of our sales rep¬ 
resentatives we license to sell them. 

By Mr. Hodges: 

Q. Did you ever have any dealings with the Globe Ticket 
Company in connection with this patent? A. Xone except 
that they have always respected the patents. 

Q. In what way? A. Considered them as valid and never 
manufactured them. 

Mr. Kenyon: I object to that evidence. 

The Court: Objection sustained. 

Mr. Hodges: That is our case. 


Cross-examination. 

126 Bv Mr. Kenvon: 

• • 

Q. Mr. Kelly, before you started in with the plaintiff 
company in 1927, what was your business? A. I stated I 
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was executive secretary of the Indianapolis Typothetae. ! 

(,). What does that mean, You were doing: what? A. t 
represented the employers in labor negotiations with union]; 
and I installed all of the accounting and cost systems ii(i 
Indianapolis in the printing industry. I operated a credi 
bureau, a collecting service, I did all of the tax work for 
the printers, and I systematized their general operations. 

( L ). Altogether in the printing art? A. Yes. 

( t ). How long were you engaged in that art? A. Prior to 
1921 I was chief accountant for the Xew York printing in¬ 
dustry. Prior to that I was traveling accountant for the 
United Typothetae of America and did systematizing work 
in printing and photolithographing, and so forth. 

The Court: Are you a printer by trade? 

The Witness: Xo. 

Bv M r. Kenvon: 

• * 

Q. You are engaged in the development of systems that 
apply to the printing industry? A. Prior to 1927. 

127 yes, printing and engraving in all lines. 

Q. In the course of your travels did you come in| 
touch with any others who were engaged in putting outj 
coupon books of any sort on which successive dates were] 
indicated? A. Xo, sir, 1 never. 

Q. Did you come in contact with Mr. Charles Hall Davis| 
or any of his representatives? A. Xo. 

(,). Did you ever hear of his work ? A. Xo. 

Q. Have you heard of it up to now? A. Yes. 

Q. When did you lirst hear of it ? A. When I filed applica¬ 
tion for patent on our coupon monthly due date books, his 
name appeared as a reference, and that was the first time 
I ever heard of Mr. Davis. 

(). Can vou fix the date of that ? A. I would estimate 

V • 

probably in 1929 sometime. 

Q. When did you first hear of the Titcomb coupon books? 
A. At the same time. 

Q. What kind of monthly coupon books did you manu¬ 
facture in 1928 and 1929? A. We manufactured all types 
of strip books. We had then engaged in this line of work 
in addition to our old lines. By that I mean we were carry¬ 
ing the same types of coupon books that we are 

128 today, and I think I mentioned the different classes, j 
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Q. Do you mean to say that books such as plain¬ 
tiffs exhibit number G and G-a were being manufactured 
and sold bv vour companv in 1928? A. Yes. 

Q. There is no doubt in your mind of that ? A. Not at all. 

Q. The same thing? A. The printing would not be the 
same, but the invention disclosed here would be the same. 

Q. In 1928 were you engaged in manufacturing and sell¬ 
ing to the industry books such as plaintiff's exhibit G-a in 
which there were coupons having successive payment num¬ 
bers on the successive coupons of the set? A. In 1928 and 
15)29? 

Q. Yes. A. Yes. 

Q. And they had the monthly indicia and the date in¬ 
dicia precisely as shown on plaintiff's exhibit 6-a? A. 
Yes, I believe vou have in vour hand a book of 15)29. 

Q. The book I have in my hand is plaintiff’s exhibit 6-a. 
Does that fairly represent what the plaintiff had in public 
use and on sale in 1929? A. That is right. 

125) ( t ). There is no doubt in your mind of that? A. 

None at all. 

By the Court. 

You say that is the identical book of that type? A. 
I really think that is a book we made in 1929. It happens 
to be an old one. 

(,). Was there any difference between the book of 1929 
and the one vou made in 15)28? A. Xo, exactly the same. 

Mr. Kenyon. Your Honor, I am going to move to amend 
the answer in tin* case to assert the defense of abandon¬ 
ment because the patentee,; Kelly, neither disclosed nor 
described nor claimed at any time prior to 15)32 any books 
having features that are contained in this plaintiff’s Ex¬ 
hibit G-a. It was on the market and in public use and on 
sale for more than two years before any such disclosures. 
I claim he has abandoned it. 

The Court. I will take that under advisement. 

Mr. Kenyon. This is the first definite information that 
I have had to that effect. 

The Court. I will think it over. Prepare it and tender 
it to me. 

Mr. Kenyon. I wanted to make a motion to amend as 
soon as the information came to me. I have had a sugges- 
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tion of it before, but no definite proof of the facts stated 
by the witness now. 

By Mr. Kenyon. 

130 Q. I notice that this book, Plaintiff’s exhibit 6-al, 
lias no stub, and in that respect it also corresponded 

with the 1028 and 1020 books? A. That is right. 

Q. What is the instruction in this book with respect tcj> 
the manner in which the record of payment is to be kepj 
by the person who is working under the book? A. Keep 
a record of your payments, instruction Xo. 4. 

Q. On the inside of the front cover of Plaintiff’s ex¬ 
hibit 6-a ? A. Keep a record of your payments, on the 
inside cover of this book. 

Q. What does that mean? A. The idea is for a pur¬ 
chaser to enter his payments, the number here, the date 
of his check, and his check number and the amount. 

Q. You are referring to the chart which appears on the 
last page of the inside of the last cover of the coupon book? 
A. Yes. 

Q. So your instruction to the user of this book is to keep 
his record of payments by filling in the chart at tin* back of 
the book? A. That is not my instruction. That is the in¬ 
struction of the finance company who wrote those in¬ 
structions. 

131 Q. That is an instruction that is contained in this 
book? A. Yes, as written by the finance companies. 

( t ). So that the financing companies felt that was the way 
in which the record could be properly kept ? A. Yes. 

Q. Is there anv suggestion in this book. Plaintiff’s ex- 
hibit Xo. (>-a. any instruction indicating that the user may 
determine how many payments have been made by looking 
at any one of the individual coupons? 

Mr. Hodges: That is immaterial. 

The Witness: 1 can not answer that question. 

The Court: Let him answer. 

The Witness: Is there any instruction in the book? 

By Mr. Kenyon: 

O. Is there anv instruction in the book whercbv the user 

b » * 

may find out how many payments have been made by i 
looking at the individual coupons? A. Xo, there is not. 
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Q. Is there anything in that book to indicate that the 
user may determine how many payments are due to be 
made in the future bv looking at the face of the individual 
coupon? A. Is there any instruction? 

Q. Yes. A. Xo, there is not any instruction. 

132 Q. To the contrary, the instructions in the book 
are to keep a separate record of payments in the 

book? A. Keep a record, the customer's check, the date 
he wrote his check and the amount. That is what the in¬ 
structions are. 

Q. Suppose the book 6-a is put into use and the user 
makes five payments and tears out five stubs of the pay¬ 
ment numbers appearing on the topmost remaining cou¬ 
pons ? 

A. There are no stubs in this book, coupons. 

Q. He tears out five coupons? A. Yes. 

Q. What is the payment number on the face of the top¬ 
most remaining coupon ? A, No. 6? 

Q. Number 06. A. Yes. 

Q. Does that 06 indicate the number of payments that 
have been made? A. Yes. 

Q. You mean six payments have been made? A. Five. 

Q. It says six. A. But number 6 is to be made and shows 
on that date. 

Q. So that the number does not indicate the number of 
payments that have been made? A. It would in- 

133 dicate it to me. 

Q. The number indicates the payments to be made 
on a particular date? A. That is right. 

Q. And it is only by calculation that you can determine 
how many payments have been made ? A. I would answer 
you this way. 

Q. Am I right or wrong? A. Wrong. If I have a pay¬ 
ment, number 6, to make on June 2, I would certainly 
know that I had made five payments. 

Q. Would you know that by calculations? A. Subtract¬ 
ing 1 from 6. 

Q. That is calculation. A. Yes. 

Q. Because the 6 does not properly represent the number 
of payments that have been made? A. It indicates to me 
that five have been made ? 

Q. So that when you see 6 there, you understand it means 
five payments have been made? A. Yes. 
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Q. Supposing one of your children tore out the sixlth 
coupon and burned it up in the fire. The topmost remailn- 
ing coupon would be what number? A. Number 7. | 

Q. And no more payments have been madjc 1 ? 

134 A. Xo. 

Q. How does the topmost coupon indicate lnjw 
many payments have been made? A. In case the topmojst 
coupon, Xo. (i, was burned in a fire, of course, the value bf 
the book, just the same as if any remaining portion was 
burned in the fire, the book would have no value. 

(,). The topmost coupon remaining in tin* book will not 
indicate the number of previous payments? A. In case of 
fire it would not indicate that. You mentioned that some¬ 
one might take the topmost coupon and put it in the fire. 
In the event of fire, the topmost coupon would not indicate 
that, but in tin* ordinary course of use it would indicate it. 

(,). In the event the topmost coupon was removed for any 
purpose other than payment? A. Carelessly? 

Q. I do not care, it might have been with the best df 

intentions. A. Accidentally or bv fire. 

» • 

( t ). Suppose you meant to pay it and pulled it out and for¬ 
got to send your payment to the bank, the topmost coupojn 
remaining in the book would fool you, would it not? A. I 
suppose it might fool some people but not me. 

The Court: This is not foolproof. There is nothj- 

135 ing in the physical structure of the book to indicate 
definitely how many payments have been made. f 

know what you are getting at. 

Mr. Kenyon: The topmost coupon does not indicate bj* 
that number how many payments have been made. 

The Court: I know that. 

Bv M r. Kenvon: 

• 

Q. In the defendant ’s book. Exhibit Xo. 10, when the five 
coupons have been taken out and the next coupon number 
indicates 6, how does that topmost coupon, with the coupon 
number fi indicate anything with respect to the amount 
due on that book? Look at coupon number 6. Do not 
look at anything else in the book except coupon number 6 
and tell me how that coupon indicates balance payable?! 
A. Of course, it would indicate to me, that coupon 6, re-| 
ferring to your front cover you have a certain number of I 
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payments to be made and if it is a 10-pay account, coupon 
6 would indicate that half had been paid and half to be 
paid. 

Q. You have to refer to the total number of installments 
that must be made on the book? A. Yes. 

Q. And you have to calculate? A. Yes. 

Q. The coupon itself, number 6, apart from examination 
of other parts of the book, does not give you any 

136 indication of the balance due on that book? A. No, 
it does not. 

Q. In the form of book that you have in your hand, Plain¬ 
tiff's exhibit No. 6a, what is the customer's receipt for the 
payment of the successive installments? A. The stub sec¬ 
tion of the book is marked paid. The customer’s way of 
indicating receipts for coupon payments in a book of this 
type is to further enter it in here. 

Q. Referring to the chart in the back cover? A. Yes, in 
the same manner as you would on a pass book. 

Q. There are no stubs in the case of that particular ex¬ 
hibit ? A. No. 

Q. So that there is nothing for the bank to stamp except 
the chart on the back of the cover? A. They write in there. 
They could not stamp in those lines. They would write 
in on this book and stain]) on the cover. 

Q. They would write it in on plaintiff’s exhibit 6a and 
they could stamp it in on Plaintiff’s exhibit 10 where you 
have a stub for every coupon? A. That is correct. 

Q. You said that the book which you punched, plaintiff’s 
exhibit 6, would indicate that the first installment was pay¬ 
able on May 2 and the second installment on June 

137 2. A. Right. 

Q. Is there any indication on plaintiff’s exhibit 
No. 6 about the year when the installment is payable? A. 
May I see the book? 

Q. Yes. A. No, none whatever. 

So that the book does not make any provision for 
years? A. No. 

Q. It simply shows the month and the date? A. That is 
right. 

Q. It omits years entirely? A. Yes. 

Q. That book, as I notice by the front cover, may also 
provide for an additional final payment of blank dollars 
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to be paid, presumably at the time of the last installment^ 
Is that correct ? A. No. 

Q. What is the meaning of the language on the fronj 
]>age of that book.' A. It reads: This is Exhibit 6—to 
be paid in blank monthly installments of blank dollars, and 
a final payment of blank. The purpose of a division of the 
final payment from all other payments is due to the fac: 
that sometimes in the breakdown of the schedule of 

138 payments it may amount to $75 per month but von 
will have 30 or 40 cents over that even amount, and 

the amount all told might be $750.36, which would make 
it payable in 10 months, the ninth payment at $75 and one 
payment at $75.36. It takes care of odd amounts. 

Q.*No that there may be a payment of a different amount ? 
A. Surely. 

Q. As a final payment apart from the number of cou¬ 
pons;? A. No. Tlie number of coupons would be in the 
book providing for the final payment the same as for the 
others. 

< t ). You say to be paid in blank monthly payments of blanlj: 
dollars? A. Yes. 

( t ). Those are numbered installment payments. A. Tak¬ 
ing this case that I mentioned, and an amount due o:‘ 
$750.36, this would represent that amount to be paid in 
nine monthly installments of $75 and a final payment o: 
$75.36, and there would be 10 coupons in the book. 

Q. That is the situation and we have made five pay¬ 
ments, let us say, and torn out five of these coupons, and 
the topmost coupon is number 6. Will you tell me how that 
topmost coupon tells what balance is due and payable on 
that installment amount? A. It tells the number of pay¬ 
ments that have been made. 

Q. It does not tell that accurately. A. If payment 

139 number 6 was the next installment, the purchase:* 
would assume that he had made five payments. 

Q. How would it tell how many payments, how much 
balance due? A. The remaining coupon will tell that. 

(,). The topmost coupon? A. The topmost coupon shows 
the date the remaining coupons are due. 

( t ). The topmost coupon shows the date on which it itself 
is due? A. It also indicates the date of the balance repj- 
resented by the remaining coupons. 
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Q. That is a new idea to me. Take coupon number 6, 
in plaintiff’s exhibit No. 6, and show me where that cou¬ 
pon all by itself shows the dates upon which the remaining 
payments are due? A. I did not say the remaining pay¬ 
ments. It is the schedule of payments. 

Q. What did you say? A. I said the date. If there are 
six payments left here, this coupon 6, we will say they are 
$50 apiece, a total of $300. 

Q. You have to get that by knowing how many cou¬ 
pons there are. Coupon No. 6 did not tell you that. Does 
coupon No. 6 show how many more payments are 

140 due? A. I have answered that three times, no, it 
does not. 

Q. Coupon number 6 does not show when any of the Jater 
payments are due, does it? A. Yes. 

Q. Which ones? A. It would show the punch mark, if 
you want to be technical, that the punch marks are all in the 
same position. 

Q. It would show when payment number 6 is due? A. 
Yes. 

Q. It would not show the later payments, nor any of the 
later payments due? A. Coupon 6? 

(,). Yes, A. No, it would not. 

Q. It would not show the balance due? A. You mean 
reading the coupon it does not show the balance due? 

Q. That is true of plaintiff’s exhibit No. 10? A. Yes. 

Q. It is true of plaintiff’s exhibit 3-a, which is the other 
sample of the defendant’s books. A. Let me qualify it 
first. 

Q. Answer the question. A. I said yes, and now I want to 
qualify that. I referred strictly to this coupon alone, 

141 not to the exhibits as a whole. 

Q. That is correct. I so understand you. A. You 
asked the question concerning one particular coupon and 
that is what I answered. 

(,). It is true of each of the coupon books separately by 
itself? A. That is right. 

(Thereupon, at 3:35 o’clock p. m., the trial was continued 
until 10 o’clock a. m., Wednesday, February 15, 1939.) 
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142 Washington, D. C. 

Wednesday, February 15, 1939. 

Tlie hearing in the above-entitled case was resumed aj 
10:00 o'clock a. in., pursuant to adjournment. 

Appearances: 

William 8. Hodges and Dwight B. Galt, on behalf ol 
the plaintiff. 

Maurice I). Rosenberg and Theodore Kenyon, on be¬ 
half of the defendant. 


Proceedings 

Whereupon, Edward A. Kelly, the witness on the stand 
at the taking of the adjournment yesterday, resumed the 
stand and testified further as follows: 

143 Cross-examination (continued). 

By Mr. Kenyon: 

* * 

(,). You were saying at the close of court last night, Mr. 
Kelly, I believe, that in the defendant’s coupon book ex¬ 
emplified by Plaintiff's Exhibits 3-a and 10, the coupon 
number on a particular coupon does not indicate or dis¬ 
close the number of future payments? A. It does not 
show—1 intended to convey that idea—it does not show 
on the face of that coupon the number of future payments 
to be made, but it is obvious, of course, as to the number 
of future payments, by comparing that top coupon with the 
back coupon ol that book. 

( t ). In other words, you must look at the remaining cou¬ 
pons in order to make that calculation? A. At the back, 
the last coupon in the book. 

Q. And when you have looked at the last coupon in the 
book, what do you do? A. It is the difference, of course, 
between the last coupon and the top coupon in the book. 

(,). That will give you the number of future payments? 
A. Yes, sir. 

Q. The last coupon is Xo. 12 ? A. Yes. 

Q. And the first is G? A. Y T es. 

144 Q. The difference would be G? A. There must be 
seven coupons to be met. 
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Q. Then it is not the defference between the number ap¬ 
pearing on the topmost coupon and the last coupon? A. 
Not in exact subtraction. 

Q. I understood from yoii that that is what you did. 
That is not right, is it? A. No. I intended to convey the 
idea that you compared your last number with the top 
number. It is obvious on any purchaser who is paying 
on ten installments that the next—that he knows, if he 
has made five payments, that he has five more to pay, 
even without examining the last coupon. 

Q. The same thing would be true in reading a book, if 
you know there are 100 pages in a book and you are looking 
at page 50, then you know you have read 49 pages? A. Yes. 

Q. And then you know that the difference between 50 and 
100, plus 1, is what you have to read? A. Yes, but tlie dif¬ 
ference between vour book comparison and the coupon book 
would be that the element of time would enter in. If it 
showed the time that you reached that particular page, then 
you would have something similar to compare with your 
coupon book, because the coupon book shows the time. 

(J. If you know how long it takes you to read a page, 
145 then you could make the same calculation in reading 
a book? A. By multiplying the number of pages. 

Q. By the time it takes to read a page? A. Yes, but with 
the coupon book it shows by a punch mark. There is no 
calculation to be made. 

Q. I am talking in my question here about the number 
of future payments only. A. Yes, sir. 

Q. And in order to determine the number of future pay¬ 
ments you must look not only at the topmost coupon, but 
at the last coupon and make, a calculation, get the differ¬ 
ence between them and then add 1. Is that right? A. That 
is right, if you want to make a calculation to obtain it. 

Q. But if you already know it, you do not have to look at 
it? A. You do not have to know it, and the point is this, 
that you have a date there which shows when you reach 
that particular part of your payment schedule. 

Q. Of course, I am talking about the number of future 
payments? A. Yes, sir. 

Q. In the defendant’s book as used by the defendant in 
the bank, the topmost coupon, let us say, is No. 6? 
145a A. Yes, sir. 
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Q. Will you tell us how the user of that book determines 
from that coupon how many more payments he has to make } 
A. In the case of that particular hook, it has not been is¬ 
sued in the proper form. The proper way of issuing thai: 
book would be— 

Q. (interposing) Just a minute. Answer the question. 
A. Yes, sir. 

Q. The question is, in the defendant’s book—limit your¬ 
self to that, please. 

Mr. Hodges: I think the witness ought to be permitted 
to finishing answering your question. 

The Court: What exhibit are you referring to? 

Mr. Kenyon: Either Exhibit 3-a or 10. 

The Court: 3-a is the one obtained from the interroga 
tories? 

Mr. Kenyon: That is right. They are both the same. 

The Court: I think he should be permitted to answer 
the question. 

Mr. Hodges: He interrupts his answer. 

The Court: His answer was not responsive. 

Mr. Kenyon: That is right. 

By Mr. Kenyon: 

Q. I hand you Plaintiff’s Exhibit 10. A. Yes, sir. 

Q. Will you answer the question? A. Will yon 
146 please repeat the question? 

Q. In the use of the defendant’s book, as exempli 
tied by Plaintiff’s Exhibit 10, assuming that the first five: 
coupons have been torn out, will you explain how the in¬ 
dications on Coupon Xo. 6 give the information as to the 
number of future payments to be made. A. There is noth¬ 
ing on Xo. 6 other than the payment Xo. 6 to compare with 
the last punched coupon in this book, to compare it with the 
front cover, which reads, “Payment of $10.00 due”—while 
they give no particular number they will have it compared 
with the last punched coupon. 

Q. The last coupon in that book is Xo. 12? A. Yes, sir. 

Q. If you subtract 6 from 12 and add 1, getting the result 
7, that would not be the number of future payments due 
in that book, would it? A. Xo, sir, it would not. I said in 
the last punched coupon. 
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Q. I heard you say that, but I am calling attention to 
the fact that the last coupon in that book is Xo. 12? A. 
That is right. 

Q. And applying the rule which you previously stated, 
that is to subtract the coupon number of the topmost cou¬ 
pon from the coupon number of the last coupon in the 
book, is not applicable in the case.' A. Because the 
147 book has been issued improperly. The last two cou¬ 
pons should have been detached. 

Q. So that it does not employ the scheme that you refer 
to, the scheme of calculation ? A. It does by referring to 
the last punched coupon. 

Q. Xot to the last coupon ? A. Xot to the last coupon. 

Q. Does a particular coupon in the defendant’s book 
indicate or disclose the balance of money payable on that 
contract? A. Xo, sir; it does not. I presume that you 
mean, does it show $70.00 of $100.00, or whatever is due on 
that account ? That is what you mean ? 

Q. That is it. So, if that is true, then taking the topmost 
coupon, which in the case we are supposing is Xo. 6, it is 
not obvious from an inspection of that coupon what is 
the total amount due on that contract? A. Yes: it is ob¬ 


vious. 

Q. From an inspection of that coupon alone? A. Yes, sir. 

Q. Explain that. A. I looked up a definition of the word 
“obvious” in Webster's Universal Unabridged Dictionary, 
and it reads, “Plain, evident, easily discovered, seen, or 
understood, readily perceived by the eye or intel- 
148 lect, as a phenomenon obvious to the sight, a truth 
obvious to the mind.” 

The Court: Are you going into the meaning of the word 
“obvious” to use some other word? 

Mr. Kenvon: I used the word “obvious”. The word 
“obvious” is the particular word that is used in the claim. 
It is in the claim. 

The Court: Oh, pardon me. I did not know it was in the 
claim. 


Bv Mr. Kenvon: 

•> • 

Q. Applying your definition, will you tell me how the 
number of future payments is obvious from what is printed 
on the face of Coupon Xo. 6, leaving out of the question 
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everything else? A. I have a book here of ten coupons, 
payment coupons— 

Q. (interposing) You have a book of twelve coupons. 
A. Yes, but ten of them are punched. 

Q. You did not say that. A. You did not give me ja 
chance. 1 have a book of ten coupons corresponding j:o 
ten coupons to be paid. 

Q. You mean ten punched coupons out of twelve alto¬ 
gether? A. Yes, ten coupons to be paid, and accordir.g 
to the topmost coupon, after I have reached this particular 
date which shows on this coupon as being October If), T 
want to know how my account stands as of that date. It is 
obvious to me, because I have simple intelligence that 

149 I have paid five coupons and that I have five more 
to pay up on this particular date, and that is desig¬ 
nated to mi‘ by these two facts, that payment number and 
that due date on the sixth coupon. 

By the Court: 

Q. The payment number and what? A. And the due 
date. 

The Court: All right. 

Bv Mr. Kenvon: 

* % 

Q. You have to calculate that, don’t you? The topmost 
coupon does not say? A. Will you explain to me what you 
mean by “calculate”? Would I have to figure that out, is 
that what you mean, with a pencil or figure it out in my 
mind ? 

Q. No. 1 will nut it this way. It does not appear on 
the face of the coupon? A. You mean that that is not 
written or printed on the face of the coupon? 

Q. There is nothing on the face of the coupon which 
indicates the number of future payments to be met, is 
there? A. Excuse me. Your question was, Is it obvious? 
It is obvious to me, or to any one of simple intelligence 
that there are five payments, making five payments to be 
made, and that is obvious because payment Xo. fi shows ojn 
this coupon together with that date. 

Q. But you have to know in advance that there ai|e 

150 ten payments to be made altogether, don’t you? A. 
That is right, and you always know that. 



70 THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 

Q. That book is prepared for twelve payments, is it 
not? A. Yes, but it is punched for ten and issued im¬ 
properly. 

Q. And the particular coupon No. 6 does not bear any 
statement on it as to the total number of payments, does 
it? A. The total number of payments before you on the 
coupon? 

Q. Yes. A. During the entire period? 

Q. The particular coupon does not say anything about 
that, does it? A. No. 

Q. Then you have got to know that? A. Yes. 

Q. You have got to get that information elsewhere? A. 
It is all obvious. 

Q. It is not obvious from the topmost ticket? A. That is 
what I explained to you a minute ago. 

Q. Show me from the printing on the topmost ticket 
where it is obvious that vou have ten pavments or twelve 
payments or fifteen payments or eighteen payments to 
make. A. I receive a coupon book containing ten punched 
coupons. 

The Court: He is asking you about the first coupons out 
of this book. 

Mr. Kenyon: I am asking him about the topmost 
151 coupon, after he has taken off a number. 

The Court: Yes. He is not looking at the back of 
this thing or the printing there. 

The Witness: In other words, you are confining your 
question solely to what it reads on this particular coupon? 

By Mr. Kenyon: 


Q. That is right. A. Without any reference to any other 
portion of the book? 


Q. That was my question. 


A. And we are going to con¬ 


sider this coupon entirely. Is that it? 

Q. The topmost coupon, and I want you to consider what 
is on that coupon and tell me whether it is obvious from 
what is indicated on that coupon alone to tell you that 
you have a certain number of installments to be paid in 
the future. A. Taking this coupon out of the book and 
considering that strictly as it is? 

Q. Leave it in the book, but consider it alone. A. All right. 
Leave it in the book without any respect or regard to the 
other coupons in the book? 




THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 7J. 

Q. That is right. A. The coupon shows the payment^ 
you have made and it shows the due date, the date thi|» 
installment is due, and the amount of the payment. That 
is what it shows. 

152 Q. It does not show how many future payments 
are to be made? A. No, sir; it does not show tin* 
number of future payments. 

Q. And it does not show what the total balance of the 
payments is? A. That is right. 

Q. And you have books of twelve, fifteen, eighteen, 
twenty-four, and forty-eight coupons? A. Any number, 
depending on the size of the deal. 

Q. And they all have a Coupon No. 6 in them? A. Thai 
is right. 

Q. And you cannot tell by looking at Coupon No. (i 
whether there are six. or twelve, or eighteen, or forty-two 
installments to be paid? A. Considering Coupon Xo. 6 
separately, no, but as a part of the book, yes. 

Q. By loking at the rest of the book? A. That is it, ex¬ 
actly. 

Q. Counting the pages? A. Not counting the pages. 


By the Court: 

Q. All you had was that coupon, wasn’t it? You did not 
have the whole book? A. Xo, sir. The coupon covered thej 
whole book. 

Mr. Kenvon: 1 call vour Honor’s attention to the 
• • 

153 fact that Claim 2, for example, says that “The total 
amount paid as represented by the number of coupons 
previously removed is obvious on an inspection of the top¬ 
most coupon, and the total balance due as represented by 
the remaining unremoved superposed coupons on the date 
is also obvious from an inspection of the topmost coupon 
of the set.” 

The Court: I see what you mean. 

Mr. Kenyon: And that is not true; I thing the witness 
has made that very clear. It is not true of the defendant's 
book. 


By M r. Kenyon: 

Q. You have undertaken to interpret the claims of the 
patent in suit, and 1 would like to give you a chance, Mr. 
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Kelly, to explain, in the light of what we have just been dis¬ 
cussing, where you find in the Defendant’s book— 

The Court (interposing): Use the number of the exhibit, 
if you please. 

Mr. Kenyon: Yes, Plaintiff’s Exhibit 10. 

Bv M r. Kenvon: 

• * 

( t >. (continuing)—the subject matter which responds to 
that portion of (Maim 1 of the patent in suit, which begins 
in column 2. line 40, and goes, you say, to the nature of the 
claim. It might simplify the record if I dictated that much 
of the claim into the record. I am sorry the claim is so 
verbose, but this is the portion of the claim I am 

154 referring to: 

“The coupons of the set and the respective regis¬ 
tering indicia thereon being so constructed and arranged 
that a punch mark through any set of registering months 
indicia of the superposed coupons combined with a punch 
mark through any registering day indicia of the super¬ 
posed coupons will establish the due date of each payment 
number of the respective superposed coupons in continu¬ 
ous order and thereby disclose the number of future pay¬ 
ments to be made and the number of payments that have 
been made, on any date indicated by the punch mark and 
upon all of the superposed coupons.” 

I would like to ask what you have to say as to how that 
applies to Plaintiff’s Exhibit 10. A. We have a book of 
twelve coupons, and there is a punch mark in the month 
division of the coupons, in the division May. 

Q. That corresponds, then, to what is called for in the 
first three lines of what I have read, from 40 down through 
44? A. That is right. 

Q. Four lines? A. Yes. And then we have a division 
on this coupon which shows the day indicia from Xo. 1 to 
31, immediately above the month figures, and there is a 
punch mark in the division “15”. 

Q. That corresponds, then, to what is shown in 

155 the next three or four lines of the claim, from 44 
down through 47 ? A. That is right. 

Q. We have a punch mark through the month indication 
and punch mark through the day? A. Is there any refer¬ 
ence here to the continuous payment numbers? 
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Q. I am asking you? A. You had the claim. That is why 
I asked you. If I had read it, I would have known. Those 
two operations establish the due date of each payment num¬ 
ber. In other words, as shown in that hook, we have the 
first payment number due May 13, the second payment due 
June 13, and the third payment number due July 13, and sc 
on down to Coupon 10, and as 1 explained in my previous* 
testimony, there remains two unpunched coupons in the 
hack of the book, which, if properly issued, should have 
been removed. 

Q. May I interrupt there a moment to say, all you mean 

to sav is that tliev were not removed? A. 1 mean that 
• • 

they should have been removed, because such things arc 
very disturbing to customers, if they receive twelve pay¬ 
ment coupons when they only have ten payments to make, 
and it gives the impression that they are being overcharged. 

( t ). You mean it might have been better business policy or 
better management policy to tear them out. A. Yes. 
136 That is the right way to do. 

Q. You would do it if von had it ? A. Absolutelv. 

Q. There is no law against leaving them in there, is 
there? A. Xo. 

Q. And there is nothing in the patent about leaving them 
in there, is there ? A. Xo, sir. Of course not. 

Q. There is nothing in your patent about taking them 
out, is there? A. Xo, sir, but they should have been takenj 
out. You realize that. 

Q. That is your opinion? A. It is not my opinion solely.j 
It is the opinion of hundred and hundreds of bankers. 

Mr. Kenyon: T move that you strike that out, as im¬ 
proper. 

The Court: Yes. 

The "Witness: After those two operations this book shows 
the number and thereby discloses the number of future pay¬ 
ments to be made. 

Bv Mr. Ken von: 

• • 

Q. Just explain that, will you? A. Yes, sir. You have 
made two punching operations. 

Q. Yes. A. And you have coupons numbered 1 to 
10 to be paid. 


137 
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Q. The remaining portions do not disclose the number of 
payments to be made? A. It discloses the due date of the 
payments to be made. 

Q. But not the number of payments to be made? A. Xo. 
The number is disclosed by the payment part up in the left 
hand corner of the sheet. 

(*). And not by the punching? A. Xo. The punching part 
shows the due date of the payment. 

Q. But I had understood from your explanation of this 
claim that you first punched through the month indicia? 
A. Yes. 

Q. And then punched through the day indicia? A. That 
is right. 

Q. And the claim then says “and thereby disclose the 
number of future payments to be made”? A. Yes. 

Q. My question is, how punching through the month in¬ 
dicia and punching through the day indicia shows the num¬ 
ber of future pavments to be made. A. I thought vou un- 
derstood that a little while ago yourself. There are ten 
coupons punched and they are to be paid. They punch 
only ten because there are only ten to be paid. 

Q. So it is not the coupon number that shows the number 
of installments to be paid? A. Yes, sir, and in the 
158 case of this book the punch mark was improper. 

Q. But the coupon numbers do not show the num¬ 
ber of future payments to be made? A. Yes, because cou¬ 
pons 11 and 12 are not punched. 

Q. Docs it say anything in the claim about that business 
of seeing how many coupons at the back of the book are not 
punched ? A. Xo, sir. 

Q. And then deducting them from the total number of 
payments? A. There is nothing in the claim about that. 

Q. The punching of the month and the day does not indi¬ 
cate the total number of payments to be made? It simply 
indicates when each of those individual coupons becomes 
payable? A. And in the case of this bank it actlually shows 
the number of payments to be made, because in this book 
they have left unpunched coupons in the book. Therefore, 
they have validated the first ten coupons by a punch mark 
to be made. 

Q. According to you, that is a misuse of the book? A. I 
would not say exactly a misuse. It is not properly issued. 
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Q. So that only by improperly using this thing can your 
present theory apply, is that right ? A. Xo, sir. I wouljtl 
not say that. 

Q. If the book were properly used, then the punch¬ 
ing through the month and day would not give any 
indication of the number of payments* A. That is righ . 

Q. It is only when the book is improperly used that your 
present theory or explanation will apply.* A. That is riglil, 
and let me add also, too, that all coupons that are payable, 
and when the book is properly issued every coupon in tlu* 
book that is payable is punched with a maturity date also. 

Q. Next, referring to these two punchings, the month 
punch and the day punch— A. (interposing) Yes, sir. 

Q. Do they disclose the whole balance due.' A. Do the; 
show in dollars and cents, is that what von have reference 
to? 


Q. Yes. A. Xo, sir, they do not. 

Q. If you had a book with a series of dates in it that was 
not punched at all, that book would indicate to you how 
many installments were payable on that deal, wouldn't it ! 
A. What other information would the book contain? 

Q. Just the date upon which the installments were due ’ 
-V. It would show the date that each installment was duc|, 
without the month or without the date? 

160 Q. March 17, April 17, May 17? A. Why, with¬ 
out reference to it, there would be no payment num¬ 
ber on there. 

Q. There would be no payment number on it? A. 1 
could find out the future payments by counting all the 
coupons. 

Q. In the case where the month indications are obtained 
by punching, you can determine the total number of pay¬ 
ments in just the same way by counting the punched cou¬ 
pons? A. By counting the punched coupons? 

Q. By counting the punched coupons. A. Yes. I only 
count the punched coupons because they would be the ones 
which were due. 

(.,). So that it is not the matter of punching which indi¬ 
cates how many future payments are due, but it is the 
number of tickets? A. The punching has something to do 
with it, too, because if that coupon was not punched for any 
reason, it would not be due. 
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Q. That would be true if you had twelve coupons in there 
with just blanks, and the cashier or officer of the bank 
wrote in the dates? A. Yes. 

Q. So it is not the matter of punching which indicates 
the number of installments due? A. Mr. Kenyon, if you 
wish to become technical, it amounts to this as to 

161 how many installments are due depends on the con¬ 
tract. 

Q. And you do not determine that from the book? A. 
The book is a follow-through from the contract. 

Q. After you have decided on the number of transactions 
or payments which you want, then you make the book com¬ 
plete the deal? A. Exactly. 

Q. And you no doubt know how many payments you have 
got to make, because that was your agreement with the 
bank? A. Sure. 

Q. You do not have to rely on the coupon to tell you 
that? A. Yes, you do, Mr. Kenyon. I might explain to 
you this from my experience with some of the larger finance 
companies who have put this system into operation, that 
these save an innumerable amount of correspondence with 
respect to the standing of the account. Folks forget just 
how many payments have been made or how many are to be 
made, and they lose track of payments, so that this serves 
as a guide of the running account. 

Q. You are talking about the payment number? A. The 
payment number and the date. 

Q. The parts I refer to refer only to the punching of 
the month and the date. A. The punching of the month 
and the day, as I explained to you also, validates 

162 these coupons for payment. In other words, if there 
were 24 coupons in the book and six were not 

punched with maturity dates, they would not be paid by the 
purchaser. So that it does have something to do with the 
number of payments which are to be made. 

Q. That is something you thought of this morning, be¬ 
cause you say this is an improper use of that book? A. 
It is an improper use of the book. 

Q. And you would not use it that way? A. I would not 
use it that way, but I find here is a bank that is doing that, 
and they are indicating the number of payments to be 
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made by the punch marks in conjunction with the paymen 
numbers. 

Q. Hut that is something that you say is not taught ii. 
your patent? A. Well, it is not taught by me personally, j 

Q. It is not disclosed in the patent, is it? You cannot 
find any description of that operation in your patent? A. 
Not punching the coupons? 

Q. Yes. A. I think perhaps if that last paragraph yoi; 
read, that would cover it. 

Q. Let us leave the claims out of consideration. I mean 
the rest of the patent outside of the claims. Do you find 
anything in the patent, apart from the claims, that 

163 teaches that mode of operation? A. To only punch 
the coupons ? 

Q. Yes. A. I believe you will. Do you want me to read 
this thing through for you? 

Q. Well, you are pretty familiar with it. Perhaps you 
can point it right out. A. Yes, sir, I think it is right here, 
Mr. Kenyon, on page 1 of the patent, beginning at line 32. 

Q. Of column 2? A. Of column 2. “There is printed on 
each coupon a series of day numbers 20, said numbers 
being from 1 to 31 in numerical order and in the coupons 
here shown in two rows between lines 19, 21, and 22, al¬ 
though the number of rows or the particular relation of tin* 
day numerals is more or less immaterial, so far as they 
appear on each coupon. But it is important that these day 
numerals be similarly arranged on all the coupons and in 
exact superimposed positions, so that in a coupon book the 
numeral ‘5’ on all the coupons will be exactly in a vertical 
row or superimposed on each other. This enables the day 
on which each payment is due to be quickly indicated by a 
single punch forming the punched hole 25. In the drawing 
the second day of the month has been punched, which means 
that the installments are all due on the second day of the 
month, as it punches the ‘2’ in said set of day numerals in 
every coupon with one operation of the* punch." 

164 I think you will find the next paragraph—if you 
wish me to read it yet? 

Q. I have not found anything in what you have said, so 
far as it bears on the point, do you? A. Yes, sir. 

Q. What is it ? A. There is one sentence there. 
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Q. Read the one sentence. A. (reading) “This enables 
the day on which each payment is due to be quickly indi¬ 
cated by a single punch forming the punched hold 25.” 

Q. Doesn’t that mean the punched hole 25 goes through 
every coupon of the set? A. Not necessarily. 

Q. That is the only way in which it is indicated in the 
patent, isn’t it? You read yourself, beginning at the bot¬ 
tom of the page: 

“As it punches the date”, and then turning over to the 
next page, “in said set of day numerals in every coupon 
with one operation of the punch.” That shows the punch¬ 
ing of the month? A. Yes, sir. 

Q. Does it go through the part of the coupon or 

165 through all of them? A. All of them. 

Q. I am asking you whether there is any descrip¬ 
tion or teaching in this patent of punching through less 
than whole books? That is the only question I am asking 
you. A. I will answer you this way, that it is obvious to 
any one that if you can punch through 18 in a book, you can 
punch through 16. 

Q. Is there any disclosure in this patent of punching 
through less than the whole set of coupons in the book? 
A. I know of no paragraph in the explanation of the pat¬ 
ent which states that you should punch less than the num¬ 
ber of coupons in the book. 1 

By the Court: 

Q. How do you handle a punch when you have a bunch 
much larger than ten or twelve, say 24 to 40 tickets? How 
do you handle that? A. We have punches manufactured 
in different sizes, your Honor. 

Q. So as to do that? A. So as to do that. 

By Mr. Ken von: 

Q. I call your attention to column 2, lines 8 and 0. Will 
you read the sentence which begins in line 8? A. On 
page 1? 

Q. On page 1, column 2, line 8, “There is one 

166 coupon”. A. “There is one coupon for each pay¬ 
ment or installment to become due.” 

Q. That is not what you find in the defendant’s book, 
Plaintiff’s Exhibit 10? A. Not in the case of this book 
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here for that particular loan. May I just add, Mr. Ken¬ 
yon, I think 1 answered that wrong. There is one coupon 
for each payment or installment to become due in this 
contract. 

Q. And there are more coupons than are necessary, von 
say? A. That is right. There are additional coupons. 

Q. Don’t you think that the sentence that you have jusi 
read saying there is one coupon for each installment, ant 
tin* sentence at the bottom of page 1 which goes over to the 
top of page 2, which says that the punching perforation 
goes through every coupon with one operation of the 
punch—don’t you understand from that that the teaching 
of this patent is every coupon is punched? A. No, sir. J 
would not understand that at all. The book can be usee 
and I think in my opening statement 1 told you it can be 
used, in whole or in part, from top to bottom or any divi¬ 
sion in between or from the front to the back and so on: 
that is not the purpose as I understand the patent at all, 

(,). But if you follow the instructions of the patent rather 
than the advertising talk which you gave us in your open¬ 
ing statement, don’t you agree with me that the 
167 teaching of the patent is explicit about the punch¬ 
ing of every coupon of the set and making the set-up 
with the same number of coupons that there are to be in¬ 
stalments? A. Xo, sir. Let me say this, Mr. Kenyon, that 
in most of the customers that we supply with coupon books, 
we make their books up with coupons in excess of the num¬ 
ber of installments. To cite a specific instance— 

Q. (interposing) Please do not refer to commercial op¬ 
erations, because 1 am asking you questions about your 
patent. A. Well, Mr. Kenyon, that is what I am trying 
to explain to you, and is strictly in line with your question. 

Q. Limit your answer to what the patent discloses. 1 do 
not care anything about your commercial operations. They 
may or may not be under the patent. So just limit your¬ 
self to the patent and leave out these other things. A. 1 
am trying to do that. 

(,). In your reading from this patent yesterday, Mr. 
Kelly, 1 know that after you had read on page 1 down to 
line 24, you did not read the paragraph which begins in 
line 24, column 1, page 1, and I was the more surprised be- 
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cause that paragraph starts off with the words, “The chief 
novel feature of the invention is”, so and so. A. Yes. 

Q. And in describing the patent I thought that you would 
pay particular attention to the chief novel feature, 

168 but you omitted it entirely. Will you refer to that 
paragraph and explain what is stated there by ref¬ 
erence to the drawings ? A. The reason that I omitted it— 

Q. (interposing) I am not interested in your reason. 
A. Well, I— 

Mr. Kenyon (interposing): May 1 have the witness in¬ 
structed to answer the question? 

The Court: Just answer the question. 

By Mr. Kenyon: 

Q. Answer the question. A. May I answer or give a rea¬ 
son why, your Honor? 

The Court: Why you did not mention it? 

The Witness: Yes. 

The Court: That does not make any difference. You 
can tell about it now. 

A. (continuing) All right. 

“The chief novel feature of the invention is arranging 
the dates on the coupons so that one punch will indicate the 
months when the payment is due on all coupons in the 
book, and also one punch will indicate the day of the month 
when the payment is due on all coupons in the book. There¬ 
fore, instead of writing out the month and day on all the 
coupons when the payment is due, that can all be indicated 
merely by two punch marks. The invention applies where 
the due dates of the payments are expressed in days 

169 and months, as usual, or in days, months, and years. 
Therefore, by this means a single punch will indi¬ 
cate successive months and also variable periods of time, 
as required in the above transactions.” 

By Mr. Kenyon: 

Q. Is there anything about coupon numbers in that para¬ 
graph which is addressed to the chief novel feature of the 
invention? A. The words “payment numbers” are not 
mentioned. The word “payment” is mentioned. 

Q. But there is no suggestion in there that the succes¬ 
sive coupons are successively numbered, is there? A. To 
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me there would he. My interpretation of that paragraph— 
Q. (interposing) I have no doubt of that, Mr. Kelly, 
but can you point out where the language would mean 
that to anybody else' A. The description reads, “so that 
one punch mark will indicate the months when the payment 
is due on all coupons in the book.” When 1 would read 
that paragraph 1 would naturally think of the payment or 
how the payments, and the No. 1, 2, 3, 4, and 5, and so ou 
would naturally be the things that that payment refers to. 

Q. You think it would be perfectly obvious to any one 
that if they had a set of coupons with months and days put 
upon them, that the coupons would be successively 

170 numbered.' A. This description 1 would say would 
indicate that the coupons ran in sequence with the 

dates. 

Q. The coupons are in sequence, yes. My question ijs 
whether it says anything about a successive numbering of 
the coupons. A. I mentioned there was nothing about pay¬ 
ment number. 

Q. But you would think that that would be an obviou^ 
thing to put on your coupons? A. To me— 

Q. (interposing) Just a minute. Is that correct? A. 
To put on such coupons? 

Q. Yes, sir. A. No, sir. I would not think it would 1 h* 
an obvious thing to do, but in answering your question con ¬ 
cerning this reading matter and description of the patent, 
I would say that in reading this to me it would be clear that 
payment numbers would be put on the coupons in conjunc¬ 
tion with the dates. 

< t >. I am not interested in why it is clear to you, because 
you understand so much more than what is stated in the 
patent. What I would like to find out is what points in 
this paragraph would suggest to any one else that the suc¬ 
cessive* coupons bear coupon numbers. A. 1 will read the 
first sentence of the paragraph. 

Q. 1 can read the first sentence to you, but just 

171 point out where in that first sentence it says any¬ 
thing about successive coupon numbers. A. I will 

read it to you. 

Q. Do not read it. I can read it, too, myself. Point out 
where it says anything about successive coupon numbers. 
A. I said there was no successive coupon numbers men- 
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tioned. Please read that again, Mr. Reporter. Let me 
hear his other question. 

(The reporter read as follows:) 

“What I w’ould like to find out is what words in this 
paragraph would suggest to any one else that the succes¬ 
sive coupons bear coupon numbers.” 

A. (continuing) You want to know what words. I will 
have to read it and tell you. 

Q. You do not have to read it all. 

Mr. Hodges: Answer the question in your own way. 

A. (reading) “The chief novel feature of the invention 
is arranging the dates on the coupons so that one punch 
will indicate the months when the payments are due on all 
coupons in the book, and also one punch will indicate the 
day of the month when the payment is due on all coupons 
in the book.” 

“When the payment is due” are the words in there that 
would indicate to me that the coupons bear continuous pay¬ 
ment numbers, because the thought would be what pay¬ 
ment ! Xo. 1, 2, .‘1, 4, 5. or any number. 

172 Q. Is that the best answer you can give to the 
question? A. That is the answer I would say as to 
that, Mr. Kenyon. 

Q. So that, unless you have successive coupon numbers 
on coupons of this sort, they would not indicate anything 
to you? They would not indicate the due date? You 
could not indicate the due date of successive payments un¬ 
less you had serial numbers on the coupons? A. Well, 1 
would say not completely, you could not. 

Q. Do you mean to say that if a coupon is dated March 
2, 1939, that you have to have a number on that to know 
when that coupon is payable? A. You do not have to have 
a number, but vou should have a number. 

Q. You do not have to have a number on a dated coupon 
to know when it is payable, do you? A. You do not have 
to have anything on it if you do not want to. 

Q. While we are talking about these coupon numbers, is 
there any significance or utility in having the coupon num¬ 
bers placed one on top of the other in this book? A. Yes, 
sir. 
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Q. What is the significance? A. It is desirable froi 
the standpoint of the customer because it appears in the 
same place throughout the stack of coupons. It is desir¬ 
able— 

Q. (interrupting) Let me ask about that. 

173 Mr. Hodges: Let him finish his answer. 

The Court: I do not know whether he had finishejl 
his answer or not. 

Mr. Hodges: Before he gets his answer through he in¬ 
terrupts him. 

Mr. Kenyon: He is going to give three or four reasons, 
and I would like to ask him about each one as he goes 
through. 

Mr. Hodges: Let him finish his answer and then you can 
e*k him. 

Mr. Kenyon: All right. Go ahead. 

A. (continuing) It is desirable to have the payment num¬ 
bers in the same position throughout all the coupons in the 
stack, for a further reason that it is in one place from the 
standpoint of the customer who has opportunity to look 
for a payment number, and it is not necessary to look at 
the bottom or top once he has located it. It is very desira¬ 
ble* from tlu* standpoint of the company receiving the cou¬ 
pons in making their postings. It is absolutely necessary 
that the payment appear in the same position each time, 
because one of the posting clerks could not well locate it at 
the top or bottom of the coupon. Then, from the stand¬ 
point of the cost of producing the book, it would be mors 
economical to put it in the same place because it would 
only require one setting of the machine, whereas it’ 

174 it appears in several places it would require several 
set-ups. 

Q. Have you finished? A. Yes. 

Q. I)o all of those reasons apply to the serial numbeij 
ing of checks? A. You mean regular bank checks? 

Q. Regular bank checks. A. I would not say whether tha|t 
would be true or not. Bank checks are issued by a greajt 
many different people, and they have their own systei 
of numbering, and I could elaborate a lot on that, but ijt 
would not apply in the same manner at all, Mr. Kenyor). 

Q. It is customary and it has been from time out of mine 
to have checks serially numbered, hasn’t it? A. Yes, sill 
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Q. And they are gotten out in books.' A. That is right. 

Q. And the numbers are superimposed? They are in 
registration right straight through the book? A. Yes, 
usually. 

Q. And of course in any book that you read the page 
numbers are ordinarily superimposed, aren’t they? A. Yes. 

(,). The common arrangement of page numbers? A. 

175 Yes, it is, and that is very desirable. 

Q. But you do not 1 claim to be the inventor of 
superimposing the page numbers in books ? A. No, sir, 1 do 
not. 

Q. That is the natural tiling to do? A. That is the right 
thing to do. 

Q. And you have been familiar with that in coupon books, 
have vou not? A. Ever since 1 have had anything to do 
with the business. 

Q. When you were back in the printing business, back in 
1921, you knew about coupon books? A. Yes. 

Q. And they were serially numbered ? A. Yes. 

Q. And they were one on top of the other? A. Yes, sir. 

Q. In your patent you refer to prior coupon books, page 
1, column 1, line 7, the paragraph that begins there. They 
had coupon books before your invention and used them in 
installments sales, didn’t they? A. Yes, sir, in a very modi¬ 
fied wav. 

Q. You refer to them in your patent? A. Yes, sir. 

Q. As having been known prior to your invention? A. 

Yes. They were used prior to the time we invented 

176 this book. 

Q. And these coupon books had serially numbered 
coupons in them? A. Yes, sir. 

Q. And the serial numbers were right on top of the others? 
A. \ es. 

Q. And they had to write in the date on the coupons? A. 
Yes, sir. 

Q. By your scheme you are able to indicate the date by 
punching the month and the day? A. That is right. 

Q. That is the only difference? A. There is a difference, 
of course, when we combine the payment number with the 
due date when automatically formed, you might say. 

Q. But, Mr. Kelly, is not that precise combination done 
in the earlier coupon books where the date is written out 
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in a serially numbered coupon? A. I say that the due dat 3 
was written on the book, but it was written on the inside 
cover of the book. There were stamps made which printed 
a series of due dates on the inside front cover of the book. 
I know of no companies that wrote the due date on the cou¬ 
pons. 

Q. You had something to do with writing this specifica¬ 
tion, didn’t you? You signed it. A. I signed it. 

177 Q. Doesn’t it express the views and truth about 
the prior art? A. So far as 1 know. 

Q. In the paragraph to which I have referred, it says: 
“These coupon books have one coupon or sheet for each 
installment and often there are a considerable number o:' 
coupons in each book.” 

A. Yes, sir. 

Q. ‘‘And relating to one transaction. Instead of the labor 
necessary to write on each coupon the exact time when r; 
is due”—that means that in this prior coupon— 

Mr. Hodges: I object to that. 

The Court: Ask him what he means by that. 

Bv M r. Ken von: 

• • 

Q. Does that mean that in these prior coupon books it was 
written on each coupon? A. Xo, it does not. 

By the Court: 

Q. What does it mean? A. It means this, that in these 
prior coupon books, the ones with which I have been fa¬ 
miliar, the due dates were printed on the inside front cover 
of the book, and this feature made it possible to indicate 
the due date on each of these coupons. Therefore, it was 
considered mord or less of a step forward, from the 

178 inside front cover to each coupon, and the equivalent 
to this is a hand operation, to write or stamp the due 

date on each coupon. 

Q. But the fact was that they had to write the date on 
each coupon? A. Xo, sir. The thing that suggested the 
idea to me was that many companies could combine their 
collection and ledger records by using a due date on the^ 
coupon, because it was a key to the maturity date, and forj 
that reason, that was one of the reasons why I worked alonuj 
this particular line. 
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Mr. Kenyon: Your Honor, I call your attention to the 
language of this specification which I have just read, be¬ 
ginning in line 19: ; 

“Instead of the labor necessary to write on each coupon 
the exact time when it is due, this invention contemplates 
that the dates be printed so that they can be punched for 
indicating the date when each coupon is due.” 

It seems to me that is one place where the witness has 
stated—well, in line 30: 

“Therefore, instead of writing out the month and day 
on all the coupons when the payment is due, that can all 
be indicated merely by two punch marks.” 

He is trying to crawl out of something. 

The Court: All right. 

179 Mr. Kenyon: The next paragraph of that speci¬ 
fication, beginning in line 40 is: 

“The full nature of the invention will be understood 
from the accompanying drawing and the following descrip¬ 
tion and claims.” 


Now, I would like to read into the record at this point, 
if 1 may, the original claims which were filed in 1928, calling 
vour Honor's attention to the fact that the claims which 


now appear in the evidence— 

The Court (interposing) You are not bringing those in? 
Mr. Kenyon: No. I want to point out that the original 
claims are not addressed to anything like tin* invention 


which is now claimed in this patent, and there were no 
claims in this application prior to 1935 that said anything 
about coupon numbers. I can make that perfectly plain, 
and I think it is the logical place to put it into the record by 
reading what the original claims state, because it fits right 
in here. 


The Court: What is the relevancy of it? How does that 
help me ? 

Mr. Kenyon: It simply supports this line of thought, 
that in 1928, when this application was filed, Kelly had in 
mind these coupons, and instead of writing out the date on 
each individual coupon he would use il offset, this offset 
month and date scheme, which is old in itself, and his origi¬ 
nal claims were addressed to that old combination. 
180 The reason they are not in the patent now is because 
they have been shown to be old and they have been 
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canceled, and then in 1935 he changed his position entirely 
and passed into this patent for the first time a paragraph 
beginning in line (35 on the second page of the specification, 
which talks about coupon numbers—page 2, column 1, line 
65. That paragraph was put in there at that time, and it 
did not appear in this application prior to that time, 1935, 
and the claims in suit were put into the application in 1935. 
They are trying to graft something that came through or 
from another application filed in 1932, and having to do 
with an entirely different type, onto an application filed 
in 1928. The law does not permit that. There must be a 
complete disclosure in the 1928 application in order to jus¬ 
tify these things in the 1928 application, and that disclosure 
is not there any more than these coupon books. 

The Court: The patent you are infringing is here? 

Mr. Ken von: Yes. 

The Court: That is water over the wheel, it seems to 
me. It might be admissible to try to clarify this particular 
proposition in this line 25 on page 1, because he himself 
seeks to put a construction on this act that I do not think 
it bears, myself. 

Mr. Kenyon: He is trying to squeeze it around. 

The Court: For each installment. Instead of 
181 making it necessary to write on each coupon, he puts 
in a punch with a multiple number on it. It may help 
you in that respect. 

Mr. Hodges: Your Honor— 

The Court (interposing): What were you going to say? 

Mr. Hodges: I was going to say, your Honor, that 1 do 
not think this a proper line of examination, because the 
file wrapper is in the case. 

The Court: Is that what vou are reading from? 

• » 

Mr. Kenyon: Yes, sir. 

The Court: That is all before me ? 

M r. Kenyon : Yes. 

The Court: All right. If it is already in evidence, it is 
in here for some purpose. 

Mr. Hodges: My thought was that this line of examina¬ 
tion. as 1 understand now, is an endeavor to discover a case 
of abandonment. As a matter of fact, the file history shows 
that throughout the entire history of the case this applicant 
has been studiously endeavoring to procure patentable 
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claims, and since he is pursuing that thought and that 
course, the date that the actual claims were abandoned 
makes no difference. There was no abandonment. 

The Court: Well, he is entitled to go on with that. 

By M r. Kenyon: 

Q. I would like to know, Mr. Kelly, whether the claim 
which I am going to read, and which is one of the 

182 original claims, expresses the full nature of your 
invention as vou understood it in 1828, and as is 

stated in your patent specification. This is the claim: 1 
will read Claim 1 of the three original claims: 

“A coupon book including a plurality of superposed 
sheets with days on each coupon and located exactly over 
the subsequent dates on the coupon immediately below, 
whereby the dates on the series of coupons are shifted one 
day from coupon to coupon, so that a punching through a 
certain date on the top coupon will pass through its subse¬ 
quent days in the series of dates in succession.” 

Mr. Hodges: What is the question? 

Mr. Kenyon: Whether that expressed the full nature of 
the invention as he understood it in 1828. 

Mr. Hodges: I object to that as an improper question 
for the reason that it is the usual practice, as your Honor 
knows, to introduce claims in the broadest terms possible 
as the state of the art is understood by the applicant at 
that time, and it may be that that expressed the full idea 
of what lie. as a claimant, considered it. It is the act of his 
attorney, who is skilled in drawing these claims and lie has 
drawn them in terms which will, in view of the state of 
the art, might have to be modified. So that it might express 
the broad idea but not the complete idea. 

The Court: All right. Answer the question. 

183 The Witness: In 1828 I thought of the value that 

was incorporated in this coupon book in the same 

manner as I think of it todav and I alwavs will think of it 

• » 

in the same light. I always looked at it as the schedule of 
payments; as to how they would be expressed by a patent 
lawyer in preparing claims 1 am not qualified to say. It 
would be right or it would be wrong, but a schedule of pay¬ 
ments consists, of course, of maturity dates in conjunction 
with payment numbers. 
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Mr. Kenyon: These claims, your Honor, as I have stated 
before, came from the file of a subsequent Kelly applica¬ 
tion, which eventuated in the Kelly Patent Xo. 2,013,012) 
The Court: That is the one that is involved here? 

Mr. Kenyon: That other Kelly patent is the one the 
history of which is in evidence as Defendant's Exhibit Xo 
Mr. I lodges: Your Honor, may I interrupt here to of 
that as an exhibit ? 

The Court: What? 

Mr. I lodges: This second Kelly patent, and it is the 
case in which these claims originated and from which they 
were transferred. j 

Mr. Kenyon: That Kelly patent is not charged to jbe 
infringed. 

The Court: What is the exhibit number of this? j 
Mr. Hodges. Xo. 11. 


184- Bv Mr. Kenvon: 

* v 

Q. Xow, in that patent, Mr. Kelly— 

The Court (interposing): Which one? 

Mr. Kenyon: The second Kelly patent. 

( t >. (continued) You have a peculiar system of coupcjm 
numbering? A. Yes, sir. 

Q. And does the registration of the coupon numbej’s 
serve some special purpose in that system? A. Yes, sir; jit 
does. | 

Q. Will you briefly explain that? A. The coupon num¬ 
bers are indicated by a punch mark. 

There are two sets of coupon numbers running 
through the group of coupons? A. Yes, sir, from the top 
coupon to the second, to the last coupon, and from the sec¬ 
ond coupon to the last one. 

(,). And in order to indicate which set of coupon numbers 
you are using, you have to punch the set opposite one or 
the other of those lines of coupon numbers? A. That is 
right. 

Q. So that the registration of the coupon numbers serves 
a special purpose in this second Kelly patent? A. Yes. 

( t ). They have to register in order to be punched? Al 
That is right. 

185 Q. And they have to be punched in order to indi¬ 
cate which half of the month the coupon applies to.] 
A. That is right. 
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Q. Will you tell me, referring to the drawings of that 
second Kelly patent, what is referred to by the reference 
No. 24 1 

The Court: I think we had better give the reporter a 
little rest here. 

Mr. Kenvon: All right, vour Honor. 

(At this point a short recess was taken.) 

By Mr. Kenyon: 

Q. I believe I asked you before the recess, Mr. Kelly, 
what is referred to in that second Kelly patent. Plaintiff’s 
Exhibit 11, by that reference; numeral 24. 

The Court: The reference numeral 24? 

Mr. Kenvon: Yes, sir. 

The Witness: Without reading the specification, but 
just looking at the drawings, I would say that that refers 
to two spaces at the upper left hand portion of the coupon. 

By Mr. Kenyon: 

Q. Those are the spaces in which the two different sets 
of coupon numbers are contained? A. That is right. 

Q. And in those spaces they have to register in order to 
punch through the set in accordance with the special 
lSfi system that is the subject matter of this second 
Kelly patent ? A. That is right. 

Q. You punch through either one or the other of this 
right or left hand space? A. Yes, sir. 

Q. Xow, another part of the specification of the patent 

in suit, which vou did not refer to in vour direct examina- 
• • 

tion, is the last half of the paragraph in column 2, page 1, 
and T would like you to read, if you will, the clause at the 
end of that paragraph, beginning in line 29, column 2, page 
1. A. (reading) “Therefore, instead of writing out”— 

Q. (interposing) Wait a minute. Column 2. A. Ex¬ 
cuse me. “And the indications of the day on which the 
payments are due constitute the novel feature of this in¬ 
vention.” 

Q. That has nothing to do with coupon numbers, has it? 
A. Xo, sir; nothing to do with coupon numbers. 

Q. Another part that you did not read is the paragraph 
on page 2, column 1, beginning in line 50. What does that 
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refer to? A. This paragraph that reads, “If the coupoln 
hook should be desired to cover a period of years”? 

Q. That is right. A. (reading further)—“the year pay¬ 
ments could be added and punched in the same manner 

and on tin* same principle as the months are printejd 

187 and punched.” 

Q. And the following sentence? A. (reading fur¬ 
ther) “In other words, the invention is not limited to e>- 
actly the periods of time shown, but may be extended to 
any desired time.” 

Q. What does that mean, Mr. Kelly? A. T would say 
that it was not limited to the years that are shown in tho 
{latent, which appear at tin* top, like 28, 29, and 30. 

(,). While we are on that, what is the earliest date that 
you could use the book just as shown in your patent ? A. 
Just as shown with the years on there? 

(,). Yes. A. January 1. 

Q. Of what year? A. 1928. 

Q. And what is the last date upon which it could Ik* 
used? A. The last date would depend on the number of in¬ 
stallments, Mr. Kenyon. 

Q. What is the last date it could begin on? A. 5 It conk 
begin on December 30, 1930. 

Q. December 31 ? A. December 31. However, 31 is not 
used as a rub* in time payments. 

Q. Please do not interject things like* that. I am 

188 asking about the structure shown in the patent. A. 

All right. December 31. 

Q. 1930? A. May I continue on with the answer? 

Q. Yes. 

By the Court: 

Q. Let me ask you. December 31, how would that affect 
the alignment ? A. That would read December 31 through¬ 
out tin* stack of coupons, your Honor. 

Q. It would? A. But December 31 is not used as a pay¬ 
ment date by financing companies. They do not give you 
tin* 30 as a rule. 

Bv Mr. Kenvon: 

• • 

Q. You did not mean to say that it would be* December 
31 throughout the stack, did you? A. No. 
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Q. It would read December 31 on the top? A. On the 
top; that is right. 

Q. Will you please take Plaintiff’s Exhibit— A. (inter¬ 
posing) Mr. Kenyon, I have -not answered all of it. 

Q. Go ahead and answer it. A. This would also apply 
or this could also be applied to deals that were originated 
prior to January, 1928. That is, accounts upon 
189 which there had been partial payments made. You 
see, if there had been three installments made prior 
to that time, you could begin using this book then on the 
January installment. The deal, in other words, would not 
be limited to all deals beginning January 31, 1938, but if a 
finance company purchased an account from a dealer on 
which there had been three or four payments made prior 
to that date, they could bear coupons indicating those pay¬ 
ments and indicating the maturity date in 1928 and con- 
tinue from there on. 

Q. But the earliest coupon or payment indicated by a 
coupon according to the book shown in the patent, would 
be a payment on January 1, 1928? A. Yes, sir. That is 
the first date disclosed. 


Q. And the very last date would be December 31, 1930? 
A. That is right. 

Q. Now, will you take Plaintiff’s Exhibit 6-a, and have 
you any objection to punching this book (handing book 
to witness) ? A. Not at all. 

Q. But it is punched already? A. It is punched already. 
Q. How about Xo. 6? 

The (’lerk: 6 is not punched. 

Q. Will you take Plaintiff’s Exhibit fia and [much this 
book so that if there—so that it will show a loan made 


190 on July 31, 1929? A. 
Q. Yes. What will 


July 31, 1929? 

the top portion be punched? 


A. Usually the first installment, if the loan was made on 
that date—July 31, 1929? 

Q. Yes. A. It would be August 30. That would be the 
first payment. 

Q. Let us punch it on August 31, because that is one 
month after the loan is made. A. Xo. I have explained it 
is not necessary to use the 31 in financing payments. 

Q. I am not concerned with that. A. August ? 




THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 93 

Q. Yes, 1929. A. Should 1 punch the years, too? 

Q. Punch the years. 

(The witness did as directed.) 

Q. Explain exactly what you are doing. You are not 
punching: all the coupons through the years. Have you 
punched it ? 

Your Honor, Mr. Kelly has taken some of tin* coupons 
in his left hand and is preparing to punch just that portion 
of the coupons and not punch the last. 

Why are you doing that ? 

A. The first coupons apply to 1929 and the balance of 
the coupons apply to 1930. 

( t ). But on that patent specification which you just 

191 read, 1 thought it said that the coupon book, if the 
coupon book should be desired to cover a period of 

years, the year payment could be added and punched in the 
same manner as the month and day payment could be 
shown. You punch the months with one punch, do you not ! 
A. That is right. 

(,). Suppose your contract extended from one year end 
to another, could you punch that with one operation? A. 
That could only be done in the event that the payments 
were paid in that year, because that is a 12-month book. 

Q. You mean to say that, if you applied this principle 
during the years, there is not something wrong? A. Yes, 
sir, you would. 

Q. I will ask you to punch the year 1929 above the num¬ 
ber charts from top to bottom in that set. 

(The witness does as requested.) 

Q. All right. The witness has taken Plaintiff's Exhibit 
6-a and he has punched all of the coupons of the set through 
the month of August as the topmost coupon. Is that right ? 
A. That is right. 

Mr. Hodges: Did you punch the Plaintiff’s Exhibit, or 
are you punching a duplicate? 

Mr. Kenyon: The original exhibit. 

Mr. Hodges: I object to that. 

The Court: We understand. 

192 Mr. Hodges: But the Court of Appeals may not. 
The Court: The record will show what he has 

done. 
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Mr. Kenyon: And the date 31 has been punched through 
all of the coupons in the set, and the year 1929 has been 
punched through all the coupons of the set. 

The Court: How many coupons are there in the book? 

Mr. Kenyon: There are; 10 coupons in this book, your 
Honor. 

By Mr. Kenyon: 

Q. That means that the second coupon of the set indi¬ 
cates a due date of September 31,1929, doesn’t it ? A. That 
is right. 

Q. There is no such date, :is there? A. Xo, sir. 

Q. The fourth coupon of the set indicates a due date of 
November 31, 1929, and there is no such date? A. Xo, sir. 

( t >. The sixth coupon of the set indicates the due date as 
January 31, 1929. Is that right or wrong? A. That is 
wrong. It should be 1930. 

Q. All the coupons from that point on are punched in the 
wrong vear, are thev not ? A. That is right. 

Q. And they cannot be punched to indicate the right 
year by a single year punching? A. Xo, sir. They 

193 must be divided at that point. I think that is ex¬ 
plained sooner or later in the description. 

Q. I do not think it is, but you need not worry about that. 
The seventh coupon is punched to indicate a due date of 
February 31, 1929? A. That is right. 

Q. There is no such date? A. Xo such date. 

Q. And it would be the wrong date, anyhow? A. That is 
right. 

Q. And so on through the book? A. That is right. 

Q. So that, by this punching the due date indications are 
wrong in two particulars. In the first place, all of the cou¬ 
pons subsequent to December, 1929, have the wrong year 
on them? A. That is right, with one punching. 

Q. And, in the second place, all of the months that have 
less than 31 days are punched for a due date which does not 
exist on the calendar? A. That is right; on the calendar. 

Q. And you simply ignored that later, did you not, in 
the operation of your book? A. Yes, sir, because— 

Q. (interposing) I do not care about the “be- 

194 cause”, but the fact is enough. You did ignore it? 
A. That is right. 
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Q. Now, suppose this same book were started in Decem¬ 
ber, 1930, any date in December, 1930. A. Yes. 

Q. You would punch the month of December and the day 
of the month when the first installment was due? A. That 
is right. 

Q. Which might be, let us say, the 15th? A. Yes, sir. 

Q. And you would punch the year 1930? A. That is| 
right. 

Q. Would any of the rest of the coupons in that book havej 
a correct year indication on them ? A. If I punched right| 
straight through the tickets, no, they would not. 

(^. And there is no indication of the year 1930—I beg 
your pardon. This particular coupon carries the year 1931. 
My questions wore supposing that the last year indication 
was 1930, but if the book was started at the end of 1931, 
then von would have no wav of indicating eorrectlv thel 
year in which payments made in the subsequent year were i 
to Ik* paid? A. That is right. 

Q. So that that book could not be used to properly indi- 
cate the year for any deal which was begun in the 
195 year 1931, that part of tin* coupons would have the j 
wrong year? A. And extending into 1932? 

Q. Yes. A. That is right. 

Q. So you do not provide any solution for that problem. 
The book must necessarily be indefinite or inaccurate with 
respect to the years and the last days of the month? A. 
We provide for its solution in respect to years. We elimi¬ 
nate years from the book, but we do not claim them in our 
claims. 

Q. Because it is a special problem, you just leave it out? 
A. Yes. 

Tilt* Court : There is some reference to years here. 

Mr. Kenyon: Yes. It was in the specification, page 2, 
column 1. beginning at line 50. 

Mr. Hodges: If it is desired to have the years, they may 
have it. 

The Court: I think payments might work out just like 
monthly payments. 

By the Court: 

Q. What do vou sav to that? A. Yes, but vou have to 
make two operations in punching the years, when they go 
from one year into a second year. 
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By Mr. Kenyon: 

Q. So von cannot use the same principle? A. The 

196 same principle of successive years? 

Q. Yes. A. Xo, sir, you cannot do that. 

Q. This hook, Plaintiff’s Exhibit 6-a, you say was on 
sale back in 1928? A. I could not tell the exact date, but 
it seems to me that this particular book was one of the 
first samples that we distributed. I would say that would 
be around 1929, perhaps, or maybe 1928. 

Q. Was it in public use then? A. Yes, sir. This in the 
same book. 

Q. Is it your contention that this book embodies the 
subject matter of the claims of the patent in suit? A. Yes, 
sir. I would say that this invention does. 

Q. This book, referring to Plaintiff’s Exhibit 6-a—now, 
looking at your specification again, page 1, column 1, where 
you talk about, the old coupon books as involving the labor 
of writing out the exact due date on each coupon— 

Mr. Hodges (interposing): I object to the form of the 
question, because it does not say so. 

The Court: Modify that question if you can. 

By Mr. Kenyon: 

Q. Referring to the coupon books that you knew of be¬ 
fore this invention ? A. Yes. 

197 Q. Do you know of coupon books where the due 
date was written out on each coupon? A. Xo, sir. 

Q. You do not know that? A. Xo, sir. 

Q. What did you mean, then, by the language of the spec¬ 
ification in which vou sav that “instead of the labor nec- 

•» •> 

essary to write on each coupon the exact time when it is 
due’’? What did you mean by that language? A. Well, I 
would say that it was desirable—this would be my layman 
way of expressing it—it would be desirable to have the 
due date on each coupon. That has always been desirable, 
but instead of writing it on there you could accomplish it by 
punching. 

Q. It would have been an obvious thing to do ahead of 
your invention to write out the due date on each coupon ? 
A. Yes, sir, but it would involve a lot of work. 
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By the Court : 

Q. It says here: 

“The invention is chiefly for use by installment paymert 
concerns, automobile underwriters, banks and concerns 
handling subscriptions and the like. These concerns pre¬ 
pare a coupon book in which the name and address of the 
payer is usually written and the terms for payment printed 
and the time for the payment of each installment 
198 indicated by punching the day on the coupon when 
the installment is due.” 

That is the way they did it before your idea? A. Yes, 
sir. The first book that I made, your Honor, contained the 
davs 1 to 31, without anv months on there. That was the 
first type of book which I developed, but it did not have the 
shifting months. 

By M r. Kenyon: 

Q. Was that a common thing? Was it common to have 
the dates indicated on the coupons so that they could bp 
individually punched instead of writing out the dates in¬ 
dividually on the coupons? A. Xo, sir. It was not a com¬ 
mon thing. We were not the only folks which made a book 
at that time. 

Q. Oh, you had those books before this happened? 

The Court: You did not seek a patent on that? 

The Witness: Xo, sir, we did not. That was our firsjt 
step in this field. 

By M r. Kenyon: 

Q. And you had on these successive coupons dates so tliajt 
each individual coupon could be punched individually? 
That would save the labor of writing it out? A. Xo, sirj. 
We had the information 1 to 31 on there. 

Q. Yes, and you punched them? A. We punched then! 
We did not punch each coupon separately. 

Q. But you had to write the month on each individ- 
109 ual coupon? A. We did not write them. 

( t ). How did you indicate them? A. That was usu¬ 
ally put on the front cover. The coupons just simply 
showed the days of the month, like the 16th, without an^ T 
month information in conjunction therewith. 
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Q. There would not have been anything unusual in taking 
the word ‘‘Month” away and having it written out? You 
are sure that there was never anything of that kind? A. 
No, I do not. The work involved in writing on the coupons 
would be a tremendous task. I know of several customers, 
in the Morris Plan Bank especially, they had stamping 
equipment made that stamped the inside front cover of the 
book with a schedule of payments, like one of $25.00 and 
the date, and the amount of each payment. They used that 
stamping equipment until we came out with this book. 

Q. And that was a coupon book? A. Yes. 

Q. A coupon for each payment? A. Yes, sir. 

Q. Were those coupons successively numbered? A. 1, 2, 
3, through the book. 

Q. Did each coupon have the amount of the payment 
printed on it? A. No, sir; not printed. 

200 Q. Perforated, or indicated in some way? A. Y r es, 
sir. 

Q. So that each coupon indicated the amount which was 
payable? A. Yes. 

Q. And each coupon was serially numbered? A. That is 
right. 

Q. And you could tell by the serial number on the topmost 
coupon how many payments you had made? A. Yes, sir, 
but could not tell the date. 

Q. And you could not tell by the use of the topmost cou¬ 
pon, how many payments you still had to make, if you knew 
how many total payments you had to make? A. That is 
right, but you could not tell when. It lacked the date. 

Q. By looking at the indication on the cover you could 
tell the date? A. Yes, sir. 

Q. By looking at your book, you knew just what you had 
to pay, when each payment was due? A. Yes, sir. 

Q. Do you make coupon books other than these monthly 
varieties? A. Yes, sir. 

Q. What varieties do you make them up in? A. 

201 We make them up semi-monthly, which is disclosed 
by that patent, and I also have been granted a patent 

on a weekly new book. 

Q. Do you make them for other periods? A. Yes. We 
have made them for what is known as a four-pay monthly 
book. I have an application pending now on that. 
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Q. And do you make them for yearly books? A. No, sir. 
You mean annual payments? 

Q. Yes. A. No, sir. 

Q. Do you make them for any periods longer than a 
month? A. No, sir. A month is the longest period. 

Q. You do not have any bi-monthly books? A. No, sir 

Q. No quarterly books? A. No, sir. 

Q. Nothing longer than a month? A. It is all based on t|he 
monthly plan. 

Q. That is, months or weeks are usually used in pay in¬ 
stallments? A. Monthly, semi-monthly, and weekly pay¬ 
ments. 

Q. That is the general market that is most generally used 
in the installment selling business? A. That is correct. 

Q. This installment selling business really began to pe 
used on a large scale about 1919, didn’t it? A. Y^s, 
202 sir. I would say that it really started to come inpo 
its own in the early part of 1919 or 1920. 

Q. The installment selling business has grown very rap¬ 
idly since then ? A. Yes, sir. It grew very rapidly up until 
1929, when business dropped off quite a bit and it ean|ie 
back in 1920 and 1937, and then it dropped off again la^t 
year. J 

Q. Your total sales of these installment books has nuiji- 
hered about 14,000,000, you would say? A. Yes, sir. I 
would say that about 14,000,000 have been sold. 

Q. What part of those were the semi-monthly books? A. 
1 had special reference to the monthly books. I would say 
that we sold between fourteen and fifteen million of ttye 
monthly books; that is, this book which is in suit at this 
time. You asked me to eliminate all the other types cf 
books we made. 

Q. I asked for details about it. Of course, we are at the 
witness’ mercy here. He says books made under the patent. 
T do not know what his idea is of how extensively they 
made books. 

Mr. Hodges: He also identified it as the monthly book. 

The Court: That is a question for you. If you want to 
go out and canvass the record you can do so. 

Mr. Kenyon: I am not going to bother about it. 
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203 By the Court: 

Q. You are the only concern making coupon books? A. 
Xo, sir, there are a number of companies that manufacture 
coupon books of all types. 

Q. Including this outfit in Richmond? A. Xo, sir. 

Q. In other words, the Richmond man is not your sole 
competitor? A. Xo, sir. \Ye have about 25 competitors, 
but we are the original company. 

By Mr. Kenyon: 


Q. 1 show you a coupon book which I offer in evidence 
and ask to be marked as Defendant’s Exhibit 5. 

Mr. Hodges: May I see that? 

Mr. Kenvon: Surelv. 

Mr. Hodges: I would like to ask the object of this offer. 

Mr. Kenyon: I have not finished my question. 

Mr. Hodges: I would like to know the object of that line 
of cross examination. 

Mr. Kenyon: You can object to it when the question is 
completed. 

Mr. Hodges: Xo, I want to object to it now. 

The Court: There is an article marked as Exhibit 5. 

Mr. Hodges: Yes, your Honor. 

204 The Court: I do not see the purpose either myself 
unless I look at it, but he must ask a question about 
it. Let him ask something which will make that thing 
more or less admissible. 

Mr. Kenvon: I could ask to have it marked for identifica- 
tion. 

The Court: That is what I supposed you were doing. 

Mr. Kenyon: You can object to it when I ask the question. 

Mr. Hodges: I will object to it. 


Bv Mr. Kenvon 


Q. I ask you whether this book comes under the patent in 
suit. 

Mr. Hodges: I object to that as wholly irrelevant, 

Mr. Kenyon: The witness has testified as to the meaning 
of this patent, and I think I am entitled to test his qualifi¬ 
cations. 

Mr. Hodges: May I state my objection? 

The Court: Yes. 
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Mr. Hodges: This is not in issue here at all. If he is try¬ 
ing to prove the use of it, 1 certainly object to it. 

The Court: I think he does put in issue the question ofi 
prior use, by the general denial. 

Mr. Hodges: But he has got to give me notice, and he has 
done it. He has failed to do that. 

205 The Court: That might be true, but he does have 
specific defenses. I was under the impression that 
lie could show that under a general denial. 

Mr. Hodges: I do not think so. He has to give us notice, 
which he has failed to do. 

Mr. Kenyon: That has nothing to do with it. 

Mr. Hodges: Then, if it is perfectly understood in the 
record, all right. It is not in the nature of an anticipation 

The Court: He wants to show, this witness having testi 
tied about various books, he wants to ask him about another 
book, whether that is or is not a book which comes within 
his patent. I do not know where it comes from, but if ij 
does there can be no objection. Is there? 

Mr. Hodges: That is not the issue here. 

The Court: The issue is the infringement of this particu¬ 
lar patent on a specific book. The books that other people 
have used do not help me. 

Mr. Kenyon: This is seeking to test his expert knowledge, 

The Court: To that extent he would have the right on 
cross examination. He is limited to that. 

Mr. Hodges: 1 will ask him a question. 

The Court: All right. We will recess until 1:30. 

(Whereupon, at 12:30 o’clock p. m. a recess was taken 
until 1:30 o’clock p. m. of the same day.) 

20fi After Recess. 

1:45 o’clock p.m. 

(The trial of the above entitled cause was resumed, pur¬ 
suant to recess, at 1:45 o’clock p.m., Mr. Justice Luhring 
presiding.) 

Edward A. Kelly (Resumed). 

Cross Examination (Continued). 

Bv M r. Kenvon : 

• « 

Q. The question that was unanswered was whether this 
coupon book, Defendant’s exhibit 5, would in your opinion 
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be covered by the claims of the patent in suit. A. Yes, I 
would say that this disclosure is reallv an infringement of 
the patent in suit in so far as the continuous payment num¬ 
bers are concerned, and an infringement of the semi- 
monthlv book introduced in evidence this morning in so far 
as the stagger date is concerned, together with the extra 
coupon in the book. 

Q. Let me ask you if you; regard that structure as an in¬ 
fringement of the claims of the patent in suit? A. Yes, in 
so far as the payment numbers are concerned. 

Q. There is no claim in the patent in suit that it is limited 
to continuous coupon numbers? A. The patent claim in suit 
covers the relation of the payment numbers to the duo dates 
and this book contains the same information. 

207 Q. Can you answer yes or no whether this book is 
an infringement of the patent claims in suit? A. In 

my opinion it is. 

Q. In saying that this book is, in your opinion, an in¬ 
fringement of tlie claims of the patent in suit, you are 
aware, are you not, that the first two coupons have exactly 
the same month indicia in them. That is, they both begin 
with January and run through December? A. Yes. 

Q. The second pair of coupons, the third and fourth cou¬ 
pons in the book, start with February and end with Janu- 
arv. Do vou regard that as a continuous arrangement of 

the monthlv indicia? A. I regard it as a continuous ar- 
• * 

rangement in sets. 

Q. I do not know what yon mean by that. Do you regard 
that arrangement of dates which T have described as an in¬ 
fringement of the claims of the patent in suit, as such? 
A. To explain it clearly, it contains months indicia in con¬ 
tinuous order in sets of coupons all corresponding to one 
month’s payments. 

Q. So to put it a little more specifically, really the cou¬ 
pons after having been punched indicate the months in 
this order—January, January, February, February, 
March, March? A. Yes. 

Q. You regard that as being continuous within the 

208 meaning of the claims of your patent in suit? A. 
Mav I have the book? 

Q. Can you answer that question yes or no? A. My an¬ 
swer is, of course, that that is an infringement not only be- 



THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 1Q3 

cause of the groups but the stagger dates up here in coop¬ 
eration with the months make it continuous semimonthly 
periods of time. The same is true of payment numbers 
running 1, 1-s, 2, 2-s. 

Q. And specifically it is no less an infringement of the 
claims in suit because the consecutive coupons show repeti¬ 
tion of the month of January on the first two, and repeti 
tion of the month of February on the second two? A. I 
would say that it infringes on both patents, the monthly 
and the semimonthly. 

Q. The first coupon in here is number 1? A. Yes. 

Q. Where did you find the payments number 2 on the 
coupon? A. On the third coupon. 

(,). Where do you find the payment of number 3? A. Thj 
fifth coupon. 

Mr. Kenyon: The coupon book here is Defendant’s Ex¬ 
hibit Xo. 6. 


Mr. Hodges: I enter my objection and ask for |a 
20!) ruling. 

Mr. Kenyon: Look at the book which is markejd 
Defendant’s Xo. (> and tell me whether that comes under th^* 
claims of the patent in suit as you interpret them? 

Mr. Hodges: You have no duplicate of this? 

Mr. Kenyon: Xo. 

Mr. Hodges: The same objection applies. 

The Witness: Yes, I believe it does. 

(The coupon book referred to was marked Defendants 
Exhibit Xo. fi.) 

By M r. Kenyon: j 

Q. This book infringes the claims of the patent in suit, aj* 
you understand them ? A. In my opinion. 

Q. In making that statement, are you aware of the fact 
that the first coupon begins with January and runs through 
December, the second coupon begins with March and runsj; 
through February, and the third coupon begins with Ma^ 
and runs through April. A. That is right. 

Q. You regard it as a continuous arrangement of the 
monthly indicia? A. In cooperation with the payment numj 
hers. 
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Mr. Kenyon: I show Your Honor this book. This is a 
bi-monthly book beginning with January, running through 
12 months of the year. The second starts with March and 
runs through February, so the offset is two months 

210 instead of one. 

By Mr. Kenyon: 

Q. You had all that in mind in saying this is within the 
claims of your patent ? A. In niv opinion, it is. 

Mr. Kenyon: Your witness. 

Redirect Examination 
By Mr. Hodges: 

Q. Referring to Defendant’s exhibit No. 5, will you state 
the number on the coupon between the first and second? 
A. The first coupon is number 1. The second coupon is num¬ 
ber 1-s; the third coupon is number 2; the fourth coupon 
is number 2-s, and the fifth is number 3, and the sixth is 
number 3s. 

Q. What do you understand is the purpose of the number 
‘•s~ after that? A. It designates the second half of the 
month or the second half of a monthly payment. It would 
be equivalent to payment 1 and payment lJ/o and to pay¬ 
ment 2 and payment 2 1 ^». 

Q. In other words, it is a continuity of numbers? A. Yes. 

Q. Your cross-examination has considerable range as to 
the numbering of the patents, that is, the numbering of the 
coupons. A. Yes. 

211 Q. I understood you to say that you were in charge 
of the sales work of vour company ? A. That is right. 

Q. Is it a fact that you personally receive orders for quan¬ 
tities of these coupon books? A. Yes. 

Q. Please explain how those orders are received and in 
what form? 

Mr. Kenyon: I question whether that is responsive to 
anything on cross-examination asked. 

The Court: Objection overruled. 

The Witness: The orders come in, in various forms, 
sometimes accompanied by an order blank and a complete 
sample tag, and at other times they are made up of prob¬ 
ably a letter from the customer and copy for the front cover, 
the inside front cover of the coupon, and the inside back 
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cover, and the cover, and at other times they come in as thi 
two covers and maybe one coupon in the order which will 
show as much as two thousand 12-payment books, two thou¬ 
sand 18-payment books, whatever it happens to cover. 

By Mr. Hodges: 

Q. Take the instance you refer to of a single coupon anil 
let us assume that you have an order in quantity, we will 
say, of about 2,000 18-month books and 2,000 12-month books. 

State whether or not you disclose the payment num- 
212 her of the coupons or, if not, how you would print it ? 

A. The payment numbers of the 12-month book^ 
would be numbers 1 to 12, and of the 18-month books the^ 
would be numbers 1 to 18, even though there was only oiuj.* 
coupon accompanying the order. 

Q. Why would that be done? A. That would be obvious 
to anyone receiving an order of that kind. Our humblesi 
employee would know that if the payment indicated showi 
on one coupon in the order that it is to be printed as a se 
quence throughout the book. 

Mr. Hodges: I have no further redirect. 

Recross Examination 


Bv Mr. Kenvon: 

• » 

Q. You are talking of employees who are already familiaij 
with the use of these Allison books? A. I am talking of em¬ 
ployees who are familiar with that. I do not know whether 
they have ever used that. 

Q. Employees making the numbers books? A. Yes. 

Q. You would think if such an employee saw a cover with 
a single coupon in it, that he would know that the next or¬ 
der was to have the numbered coupons? A. Provided that 
the coupon accompanying the order bore a payment num¬ 
ber. 

Q. Because that is the way they have been made by 
213 your company since 1928? A. That is right. 

The Court: The chief advantage of this whole 
scheme redounds to the bank, simplifies its whole bookkeep¬ 
ing system, and gets rid of a lot of paper work? 

The Witness: Yes. 

The Court: It is not much advantage to the man who 
makes the payments. 


! 
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The Witness: Except in this respect, that when you get 
coupon hooks they will contain 18 pages providing for 18 
payments of a specified amount. In the case of financing 
an automobile or an appliance, you can readily determine 
the exact amount that you owe, which would include that 
part of the amount that covered the automobile, the part 
that covered the insurance, and the part that covered the 
financing charges. 

By the Court: 

Q. I do not understand that is all itemized there. It is 
just one amount. If you owe $300 it may be pyable $30 in 
ten months, or 25 months at $12. A. But often the pur¬ 
chaser of the automobile notes the difference of $300 be¬ 
tween their trade-in and the new car, but when they get 
their payment coupon book there will be included the financ¬ 
ing charge and insurance, in addition to that $300. 

Q. It is not necessary to have a coupon book to 
214 punch to get that information to the buyer of the 
automobile. It occurs to me that after all the reason 
the banks use it is because it assists them in keeping their 
books and records, simplifying them. A. That is a big ad¬ 
vantage. 

Q. So far as 1 am concerned, I get a book and send in a 
coupon every month, for instance. A. It also sets up the 
maturity date of the payments. 

Mr. Kenyon: 1 made an oral motion to amend the plead¬ 
ings. I have prepared the amendment to the answer in a 
somewhat different form from the oral motion that I made, 
and I would like to present it now. Mr. Hodges has a copy. 

Mr. Hodges: I will certainly object to it in the form it 
is in. 

The Court: What is wrong with it? 

Mr. Hodges: There is for the first time to the specific 
public use and to the law. Under the statute, we are en¬ 
titled to 30 days notice. It is not a question of just amend¬ 
ing tin* answer. It is a statutory requirement. 

The Court: You do not think the new Federal rules would 
govern? 

Mr. Hodges: Xo, it is a statutory requirement. You re¬ 
member the statute and I can cite you many cases. 
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The Court: But since the Federal rules have come in,j 
that is not substantive law, a statutory provision requiring] 
30 days notice. The new rules can not change sub-| 
215 stantive law, but that is procedural law of practice.j 
There is no vested right in that. 

Mr. Hodges: There is the element of surprise. 

The ('ourt: If 1 permit the amendment, I will certainlyj 
have to protect you on that. You can not have any sur-| 
prise. 

Mr. Hodges: \Ye are contending that there is no priori 
public use, but at the same time this is the first time this 
is pleaded. 

The Court: The evidence went in without any objection. 
Your client testified to the whole business and there was 
no objection. This is Rule 15-b: 

“ * * * they shall be treated in all respects as if they had 
been raised in tin* pleadings. Such amendment of tilt* plead¬ 
ings as may be necessary to cause them to conform to the 
evidence and to raise these issues may be made upon motion 
of any party at any time, even after judgment; but failure 
so to amend doe* not affect the result of the trial of these 
issues. If evidence is objected to at the trial on the ground 
that it is not within the issues made by the pleadings, the 
court may allow the pleadings to be amended and shall do 
so freely when tin* presentation of the merits of the action 
will be subserved thereby and the objecting party fails to j 


satisfy the court that the admission of such evidence 
21() would prejudice him in maintaining his action or de¬ 
fense upon the merits. The court may grant a con¬ 
tinuance to enable the objecting party to meet such evi¬ 


dence. ’ ’ 

That is an extremely broad proposition on the subject of I 
amendment. It struck me when I first saw it, but after all, 
the pleading is only the means to the end and they permit 
amendment freely, and yet it may be a matter of surprise. 

I am perfectly willing to admit this amendment. I do not 
want to take you by surprise, but evidence is in the case on 
abandonment. Why not have all of it heard on the merits? 

Mr. Hodges: I do not object to that, but I have not had 
an opportunity to investigate the circumstances, and I hate 
to delay the trial. Just now I do not know what to say. 
We do not deny, T do not think we have denied, that that 
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book was on sale. I think we put it in ourselves, but when 
we are charging that as a public use I must go back further 
to the circumstances of the sale to see. Certainly, no date 
has been set up prior to the date of filing, two years public 
use prior to the filing of suit. 

Let me read another phase of it. I think we are entitled 
to even a little more specific notice at the present time or 
specific statement, because he does not say, does not iden¬ 
tify, and he is carrying it with respect to the date of the 
Kelly patent in suit. 

The Court: For more than two years on the date 

217 after which application for patent was made by 
Kelly. This application was July 18, 11)28. 

Mr. Hodges: Yes. 

The Court: There is no specific time set in 1928 or 1929. 

Mr. Hodges: Which book does he refer to? 

The Court: The book that he was showing this individual. 

Mr. Kenvon: Exhibit 6-a. 

* 

The Court: He identified that. You are getting very 
close to the application date here. 

Mr. Kenyon: I think 1 can explain that our reading of 
the file wrapper and of the claims and of the disclosure 
originallv made in 1928 indicates that there was then noth- 
ing in this case about this combination of serial number 
coupons with date indicia. The filing date in 1928 is not the 
date upon which he made application for the patent com¬ 
prising this combination, because he did not disclose it. 
Sometime subsequently he must have made application on 
it because he has a claim on it in this patent and the file 
history, the document in the Patent Office that that was not 
prior to 1932 patent, and what he did publish in 1928 or 
1928 is more than two years. 

The Court: Do you mean an amendment of it or an addi¬ 
tional claim would not take the date of the filing of the 
application ? 

Mr. Kenyon: Not unless it was supported by the dis¬ 
closure in the original application as filed. 

218 The Court: Assume there were disclosures then. 

Mr. Kenyon: But they were not disclosures. 

The Court: Assume that they were and he files an addi¬ 
tional claim and makes claims two or three years after¬ 
wards ? 
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Mr. Kenyon: If they are supported by the original dis¬ 
closure. 

The Court: And relate back to the original application. 

Mr. Kenyon: And by the supplemental oath they relate 
back under the law. 

The Court: Von can not by amendment create a new cause 
of action here or in the Patent Office. 

Mr. Kenyon: That is precisely the point. 

The Court: The question before me is, can 1 permit thjis 
amendment, and 1 will say that if you are taken by sur¬ 
prise 1 am perfectly willing to continue this case for 

(lavs. 

* 

Mr. Hodges: There is a factor about this motion that]I 
wish to call your attention to. Mr. Kenyon asked you yeS- 
terdav for leave to tile an amendment to his answer not 
with respect to the prior use but with respect to abandon¬ 
ment, and that is the point he is arguing now, not prior use 
or abandonment, and, therefore, I think the amended plead¬ 
ing should not be allowed in that form. If he wants to raise 
the question of abandonment, public use is a statutory part. 

The Court: If I announce this book and use it and sell it 
to the public for two or three years before 1 file ap- 
219 plication, I have abandoned it. 

Mr. Hodges: That is the statutory bar. If he wants 
to bring it on the question of abandonment, I am ready to 
meet him on that. 

The Court: Let him add to it that the plaintiff has aban 
doned it, writing in the word abandonment. You have al 
ready prior user in the answer. 

Mr. Kenyon: It should be pleaded if I am setting it up in 
the defense of prior use by Kelly, the plaintiff. That is 
why I am filing this amendment to the answer. 

The Court: Do you regard it as a plea of abandonment 

Mr. Kenyon: 1 think it is rather a plea of statutory bar 
by two years of public use before there was any application 
by Kelly in the Patent Office disclosing the subject matter 
that is now claimed. 

The Court: Do you have to set that up as a plea? Aban¬ 
donment would be an affirmative defense, but in the bill ot 
complaint it says he was the original sole inventor of so- 
called coupon books not known or used before the 14th dav 
of April, for two years. 
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Mr. Hodges: That is the old form of bill of complaint. 
The new rules have changed it and the Supreme Court has 
said that you do not have to allege compliance with statu¬ 
tory requirements because of affirmative defense. 

The Court: They have switched it. 

220 Mr. Hodges: Yes. In the old rule, we would have 
set up all these things in the bill. 

Section 4920 of the Revised Statutes has this effect, 
number 5, the things that have to be affirmatively pleaded, 
that it has been in public use and sale in this country for 
more than two years before his application for patent or 
had been abandoned to the public. 

The two years of public sale and abandonment of it 
comes under the same category. 

The Court: I do not know whether the burden would be 
upon him or upon you. Under the old practice, the plaintiff 
was required to sustain the burden that it had not been in 
use or known for two years prior to that time, and while 
it could be a defense now, affirmative defense—is that what 
the Supreme Court of the United States says? 

Mr. Hodges: Yes, I was looking for the case. Your 
Honor will remember that under the old equity rules, prac¬ 
tically the same rule, that is now in the civil rules, it is the 
same as the old equity rules. 

The Court: AYhat equity rule? 

Mr. Hodges: If I can find the opinion I can cite it to 
you. That rule has been on the books for some time. Just 
about six months, or maybe a year, before the new rules 
went into effect, there is a case that went up to the Su¬ 
preme Court in a patent case where the complaint 

221 was presented in the usual form and the lower court 
threw it out as insufficient, and the Supreme Court 

in reviewing that case pointed out that the issue of the 
patent was priina facie evidence of compliance with those 
requirements. 

The Court: I did not know that the Federal equity rules 
had anything specifically dealing with patents. 

Mr. Hodges: Not with patents particularly. 

The Court: It is the old rule 25. 

Mr. Hodges: If Your Honor will look in the reports of 
the committee on these rules, if you will look under the 
present rules, they refer back to the old equity rule as be- 
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ing the foundation for this rule but it is broadened 
now to include all forms of action. Before that it was con¬ 
fined solely to equity. Here is the case, Minn hi v. ,/. E. 
Dicker (l : Sons. 301 V. X., 1(58, and I have here the copy of 
the advance sheet at the top of page 109, where the Court 
says this: 


“The bill does not allege compliance with the require¬ 
ments of R. S. 4886 and 4887 (35 U. X. C. 31, 32), that is, 
that the invention, of each of the patents in suit, was not 
known or used by others in this country before the inven¬ 
tor’s invention or discovery thereof, was not patented or 
described in any printed publication in this or any foreign 

countrv before his invention or discovers or for more than 
• • 

two years prior to his application, and was not in public use 
or on sale in this country for more than two years prior 
to his application.” 

222 Mr. Hodges: They go on to review the history of 
this rule on page 171 and they say this: 

“In a suit for infringement of a patent it is not a part 
of the plaintiff’s case to negative prior publication or 
prior use or the other matters to which R. X. 4886 and 4887 
refer. These are matters of affirmative defense.” 

The Court: That is true. I am inclined to agree with 
that. 

Mr. Hodges: Continuing, it reads: 

“As this Court said in Cantrell v. Wallick, 117 V. X. 689, 
693, 696: ‘For the grant of letters patent is prima facie 
evidence that the patentee is the first inventor of the de¬ 
vice described in the letters patent and of its novelty.’ 




(Citing cases.) 

Then it goes on to say: 

“The issue of the patent is enough to show, until the con¬ 
trary appears, that all the conditions under which a dis¬ 
covery is patentable in accordance with the statutes have 
been met. Hence, the burden of proving want of novelty 
is upon him who avers it. Walker on Patents, sec. 116. 
Xot only is the burden to make good this defense upon the 
party setting it up. but his burden is a heavy one as it has 
been held that ‘every reasonable doubt should be re- 
223 solved against him.’ ” (Citing cases.) 

It continues: 
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“What must be so completely established by the defen¬ 
dant cannot be regarded as a part of the plaintiff’s case 
which is to be set forth in his bill under the Equity Rule.” 

The Court: Is that a new case? 

Mr. Hodges: It is by Chief Justice Hughes. 

The Court: It is in line with the new rules. 

Mr. Hodges: Yes. 

The Court: We have rule 15-b. I have a right to allow 
this amendment to meet the issues and we would have to 
try the case on the merits. If that is a valid defense, all 
right. You say you are entitled to 30 days notice, which is 
inconsistent with this rule. I am perfectly willing to have 
this amendment in and give you a 30 days continuance, if 
you want it. 

Mr. Hodges: I will not quarrel about the 30 days. Per¬ 
haps I have not made myself clear that he is seeking to 
now proceed under the guise of an alleged public use and 
proof of abandonment. If he claims abandonment, why 
should he not plead it that way? 

The Court: He could set it up in the alternative, either 
user or abandonment. 

Mr. Hodges: I do not know just how to go about 
224 it. If Your Honor wants to proceed with the case, 
we would like an opportunity to look into the cir¬ 
cumstances to prepare to meet their amended answer. 

The Court: I am willing to go on if you have people 
out of town who want to go back. 

Mr. Kenyon: I think that we should conclude the tak¬ 
ing of testimony here if it does not embarrass Mr. Hodges. 
If he wants to prepare something on that score within a 
reasonable time, he could move the Court to continue the 
hearing. 

The Court: He says you are undertaking in the guise 
of a plea of user to set up abandonment. Under these 
rules, vou can file that in the alternative if vou want to. 
If that is your purpose, you had better plead it alterna¬ 
tively, because you can do it either way, and I will permit 
the amendment on condition that he have the time, not ex¬ 
ceeding 30 days. 

Mr. Hodges: To protect: myself, I will ask an excep¬ 
tion. 



I 

; | 
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Mr. Kenyon: Colonel Hodges did make some comment 
that the amendment to the answer is not definite enough. 

I would like to have it understood that the public use and 
sale of this device which we rely upon is that which the wit¬ 
ness, Kelly, testified on the witness stand as having take 1 
place in 1928, that involves the structure in Plaintiff’s ex- 
liibit 6-a. 

Mr. Hodges: Why not so state in the pleadings? 

Mr. Kenyon: Let the statement appear in the reco 
The Court: You may stipulate that if you c< 

225 to. I gather that is what he had in mind when lie 
examined Mr. Kelly, the testimony which fixed th<[* 
time sometime in 1928 or 1929, he was not sure of it, am|l 
this alleges within two years, the use being two years); 
prior to this application. 1 think that is right. I under 
stand that issue and 1 do not think anyone is being con 
fused by it and 1 construe this amendment in view of the 
statement you make. 1 will consider the amendment. 

Mr. Kenyon: Is that satisfactory? 

Mr. Hodges: I still think I am right in objecting to it. j 

The Court: 1 will allow the amendment and give you 
30 days notice, opportunity to select the time you want, 
not exceeding 30 days, as required by statute. 

Mr. Hodges: Of course, I will now have to go back to 
the time, the precise dates, if I can find them. After the 
rest of the case is in I might not want it. 

The Court: I think we should get everything in this 
case that ought to go in from the standpoint of the merits. 

Mr. Hodges: We want the case tried on the merits. 

The Court: The record will show the amendment to 
the answer is allowed. 

Mr. Kenyon: I will submit it as an order. 1 want to 
find out whether the amendment is definite enough, in view] 
of the statement that is made on the record. 

22fi The Court: You can make it more definite than] 
that. 

Mr. Kenyon: 1 do not want to have any question raised I 
as to the indefiniteness of the pleadings later on because I | 
can put that right into the amendment to the answer. j 

Mr. Hodges: My view is that it should be in the plead-j 
ings as long as you have the information. 

Mr. Kenyon: l will introduce into this document the ! 
amendment to the answer. 
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Mr. Hodges: All right. 

The Court: Treat it as filed that way originally. 

Mr. Kenyon: Colonel Hodges, will you stipulate that 
on August 15, 1935, you personally wrote a notice of in¬ 
fringement to this Kelly patent, to the Duplex Envelope 
Company, of Richmond, Virginia? 

Mr. Hodges: I will stipulate the date of any letter I 
have written. 

Mr. Kenyon: Nine days after the issuance of the patent 
in suit. 

Mr. Hodges: The Duplex Envelope Company? 

Bv Mr. Kenvon: 

• * 


Q. These books that were put out by the Allison people 
before the issuance of the patent, were they stamped, 
patent applied for? A. Yes. 

Mr. Hodges: The filing date of this application 
227 was in 1928, so the mere fact of the use in 1928 does 
not necessarily show public use as far as the date 


is concerned. 

The Court: Two years ago. 

Mr. Hodges: He is trying to show not public use as to 
the date, but abandonment, in the pleadings. 

The Court: If you want the plea in abandonment, you 
had better put in the alternative, both of them. We can 
cross any bridge when we come to it. What Mr. Kelly said 
about that amounted to this, that he sold those coupon 
books in 1928 or 1929. If that is abandonment, you will 
have to make the best of it. 

Mr. Kenyon: Then I would like to also amend so that 
it plead abandonment in the alternative. 

The Court: Take the amendment and make your addi¬ 
tions to it and 1 will have my secretary rewrite it. 


(Hereupon, a five minutes recess was taken.) 


Testimony for the Defendant. 

Thereupon, Elmer H. Schwarz, a witness called by and 
on behalf of the defendant, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 


Bv Mr. Ken von : 

• • 

228 Q. State your name. A. Elmer H. Schwarz, j 
Q. What is your residence and occupation? A|. 
I reside in Englewood, New Jersey, and I am by occupation 
consulting engineer in New York City. 

Q. Would you be good enough to state what qualifica¬ 
tions you have in order to testify as an expert in this case! 
A. I have had a technical education at Sheffield Scientific 
School of Yale University, graduated in 1901, having taken 
scientific courses, specializing in engineering work, par-! 
ticularly mechanical and electrical engineering. After 
that 1 was employed by the General Electric Company! 
some years and then with the Board of Patents Control, 
the General Electric and Westinghouse Company in Newi 
York, for a number of years, and after that I went into the' 
consulting engineering work with Mr. Edmund W. Ham¬ 
mer, in New York City, and our work has been particularly 
concerned with new developments of patents and inven¬ 
tions. I testified in a great many patent suits as a 
technical and a patent expert in the Federal Courts. I 
have also testified abroad in patent cases. I am a member 
of a number of national engineering societies. In this 
particular field of the patent in suit 1 have testified in 


several cases involving a check, printing and such ma¬ 
chines, also visible index filing systems. I mean visible 
index filing systems involving the entry of records of ac¬ 
counts and histories of transactions on cards which 
229 are filed in a regular system and which are made 
visible to those who want to look up records by drop¬ 
ping the drawers, I have made a study of this present case 
when I was called into it to act as an expert by the defense. 

Q. You have studied the patent in suit? A. Yes. 

Q. Will you please refer to the patent in suit and point 
out the associated novel features of the structure there 
disclosed? A. The patent relates to a coupon book which 
is designed to keep a record of transactions. The partic¬ 
ular use that is described is that for a record of install¬ 
ment payments to be made on a certain amount of money 
loaned, there being a number of coupons representing the 
number corresponding to the number of payments which 
are to mature at regular intervals. 
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Q. One coupon for each transaction? A. One coupon 
for each transaction. The patent states on page 1, line 
24, claim 1, that the chief novel feature of the invention is 
arranging the dates on the coupon so that one punch will 
indicate the month when the payment is due on all coupons 
in the book and also one punch will indicate the date of the 
month when the payment is due on all coupons in the book. 
The specification then continues that by this method you 
do not need to write out the month and day on all the 
coupons when the payment is due, but that all of 

230 them can be indicated! by merely two punch marks, 
and it is previously stated in the specification that 

the old method required the writing on each coupon in¬ 
dividually of the date, the date that the installment was 
due, and that this invention is supposed to In* an improve¬ 
ment over that old practice. 

Another statement is this:—Regarding tin* novel fea¬ 
ture of the invention, this is at lines 2!), the second column 
of this same page 1, it is there stated—the indication of 
the date on which the payments are due constituted the 
novel feature of this invention. 

Again on page 2, paragraph beginning with line 34 of 
the coupon 1, the specifications again emphasize the fea¬ 
ture of the single punching for a month and the date in 
the following language: —By the foregoing arrangement, 
a single punch of the coupon indicates the month in which 
every payment of every coupon is due, and when punched 
through the coupon indicates the day of the month on 
which each payment becomes due. 

Q. TVhat do you understand from the specification of this 
patent to be the gist of the invention here disclosed? A. 
The real novel feature which I believe is associated by the 
patent is the staggering of the month indicia on the suc¬ 
cessive coupons and offsetting so that a single punch 
through the month indicia on the first coupon will indicate 
successive dates on which the successive payments 

231 become due, so that you do not need to write out on 
each coupon these successive dates on the respective 

coupons. 

Then again the invention alleges to involve as a novel 
feature the punching of the date of the month by a single 
punch through all the coupons from top to bottom to indi- 
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cate the particular day of the month when the obligations 
commence or the first and successive coupons were due. 

Q. Is there anything in the patent to indicate that the 
system may apply to periods other than months? A. I 
think that the statement occurring, beginning at line 5- 
to line 56, page 2, column 1, could be read with that under 
standing. It reads as follows: “In other words, the in¬ 
vention is not limited to exactly the periods of time shown 
but may be extended to any desired time period.” 

There are two constructions possible to that, the one 7 
gave, and the other is that the payments might be carried 
on over a period of 18 months, two years or longer, or i: 
might mean that the intervals could be different. 

Q. On page 1, column 1, line 36, there is a sentence be¬ 
ginning at that point that indicates the system may be used 
for successive months or variable periods of time? A. Yes, 
it does. It reads as follows: “Therefore, by this means 
a single punch will indicate successive months and also 
variable periods of time as required in the different trans¬ 
actions.” 

*232 Q. Do I understand from that that it is not lim¬ 
ited to successive months, the invention described’ 
A. That would be my understanding of the broad language). 
It is capable of that interpretation. 

Q. I notice that in tin* coupon illustrated in the drawing 
there appear the indications of three years, 1928, 1929, and 
1930, if the book contains 12 coupons, for example, and tin* 
first coupon is punched for the month of May, 1928, would 
the reading on the later coupons of that book Ik* accurate|? 
A. Xo, the accuracy would end with the December coupoiji 
of that vear because the vear changes from December t<|> 
January, and since 1928 is punched through the whole l‘-f 
and it began in May, there would be four months, as 1 fig|* 
ure, left over that would have to be paid in the year 1929j, 
and since 1928 would be punched all the way through tld> 
last four months would read January to April, inclusive, 
of 1928, instead of 1929. 

If there were 16 coupons and you commenced in January, 
1928, then there would be two sets of coupons for the num¬ 
ber of months that ran over corresponding to the number 
of months that ran over in 1929, which would be just alike 
as to the name of the month; in other words, you would 
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have two coupons of January, 1928, running up to April 
or May, whichever would complete the 10 coupons in the 
succeeding vear and there would he reallv no distinction in 
the dating of those coupons. 

233 Q. That would lead to confusion in the use of the 
books. A. 1 should think it would. 

Q. Unless the year is punched, is there any indication 
looking at the coupon shown in Fig. 1 of the patent in suit, 
is there any indication as to when that coupon is due? A. 
For example, if the coupon was dated May 13, there would 
be no intelligence about the due date and it might be any¬ 
where from the present date to eternity if it occurred on 
May 13. 

Q. 1 notice that on the coupon illustrated in Fig. 1 under 
the words “payment numbers” there is a character 0-1. 
Is that indicated bv anv reference character in the patent.’ 
A. No. 

Q. Is it referred to anywhere in the specifications of the 
patent, leaving out of consideration the paragraph begin¬ 
ning at line 65, column 1 of page 2? A. There is no refer¬ 
ence to it. 

Q. The coupons in Fig. 2 are turned back so that you 
can see three coupons. What is the purpose of turning 
them back? A. Merely to show how the months are offset 
and that a single punch mark through the month is made 
from top to bottom in the vertical direction, and also that 
the date of the day of the month, the day date, you might 
call it, also extends from top to bottom with the 

234 single punch mark and that this day date is always 
the same in all of the coupons. 

Q. In other words, that figure shows the combination 
which you say is described here as the gist of the invention, 
namely, the offsetting of the monthly indicia that registers 
with the dailv indicia? A. That is right. 

Q. Does it show anything in the successive numbering of 
coupons? A. No, it does not. 

Q. Is there anything in the patent specifications describ¬ 
ing registering of the successive coupon numbers? A. None 
whatever. I might say that Fig. 3 shows the single punch 
mark through the month indicia. 

Q. That goes all the way through the book? A. Yes, that 
is emphasized in that figure. 
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Q. Does the patent specification indicate that the nu n- 
her of coupons in the book should he precisely the same as 
the number of transactions involved in the installment 
deal.' A. It does. I refer to particularly to column 2, page 

I, line S, which reads as follows: Then* is one coupon f;>r 
each payment or installment to become due. In the case 
of sales of automobiles for which this coupon particularly 

has been designed and used, there are usually 12 or 

255 15 monthly payments to be provided for and there¬ 
fore tin* coupon book contains 12 or If) coupons. In 

other words, if there are 12 transactions, they would use 12 
coupon books and if there are If) transactions, they would 
use 15 coupon books. 

Q. How lone; have you been familiar with the use of books 
made up of successive pages, which pa ires are successively 
numbered and number indications are substantiallv in reg- 
ister with one another throughout the book? A. 1 should 
say a long time. That is common experience. It is very 
common practice to number coupon books or books of any 
character or panes of a ledger or other account books with 
a beginning number, and number the ones continuing: ajs 
high as the book is good for. 

Q. Does that go back to college days? A. Further. 

Q. That would be back how far? A. 1 am 59 years old 
and I began to notice those things when I was old enough 
to read. 

Q. It was at least 40 or 50 years ago that you became 
familiar with that sort of combination ? A. Yes. 

Q. I asked you to exclude from consideration in an eaiq 
lier question the paragraph beginning at line 65, column lj 
page 2 of the patent. Is there anything in that paragraph) 
that refers to a registration of coupon numbers on| 

256 tin* successive coupons in the book? A. There is not.j 

Q. AX’i 11 you look at the other Kelly patent. Xo. 21 
in evidence, which is not in 2, that is plaintiff's exhibit Xo.j 

II, and point out what, if any, importance there is in the 
particular combination there shown of having the coupons| 
numbered and the coupon numbers in register with onej 
another vertically throughout the book? A. 1 refer toj 
page 3, column 2, line 49, as follows: The arrangement is 
such that when the payment number divisions of the super- 
posed coupons are in register, the numbers of either of the 
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divisions of either set of coupons will run relatively con¬ 
tinuous with respect to each other through the stacks of 
coupons. Therefore, a punch hole through a payment num¬ 
ber division will pass through relatively continuous num¬ 
bers. 

Q. Explain the function of that in the special combina¬ 
tion of the patent. A. Referring to the drawings of Fig. 1, 
this book is for semi-monthly payments and the payments 
obviously might begin at the first part of the month or any¬ 
where during the first part of the month so that there would 
be a second payment due the latter part of the month. Your 
Honor will note a difference between the coupons in Fig. 1, 
the top coupon and the coupon in Fig. 2, which is the second 
coupon, and Your Honor will notice a double set of 

237 numbers running vertically through the pack, and 
both of them are respectively continuous, the first 

such series beginning on the right hand box, or running 
from number 1 down, passing through number 2 next, and 
then number 3. That is on the right hand side. There is 
a second box to the left of that, which in Fig. 1 has no num¬ 
ber in the box. It is a blank space but directly under the 
box to the left is another box in Fig. 2, which registers with 
it. and it contains the number 1 sheet, the number 1 coupon 
of that new set of numbered payments of the second cou¬ 
pon. It is the coupon that represents a payment that is 
due in the second half of the month, and Your Honor will 
note that the month dates which are indicated on the table 
beginning with lb and running consecutively to 30, while 
those in Fig. 1 run from 1 to 16. 

According to this patent, if the payment starts during 
the first half of the month, the right hand column of num¬ 
bers, or coupon numbers, considered vertically, is punched 
and then the month and the date of the month is also 
punched, so that there are three punch marks required on 
this semi-monthly type of books. Those payments all are 
payable on the day and the month indicated, but they run 
in pairs as to the month, that is, there will be for January 
two January in succession, two February, etc., whatever 
month the punch mark is made on. On the other hand, if 
the payments fall due in the latter part of the month 

238 and you do not punch the right hand square but tear 
off the first coupon which is not numbered on the 
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left square, and you begin with the second coupon and then 
you punch the number 1 in the coupon in the left hand box, 
and all the number of coupons directly under that box and 
under that number which will be in register with one un- 
other are successively punched all the way through and 
they will have a consecutive arrangement of serial nu n- 
bers. In that particular case, the final coupon, which is 
shown in Fig. f>, will be 24 in this case where there are 25 
coupons all together. That would be number 24 and the 
space to the right of that is left blank. If you start a cou¬ 
pon 1 under the lirst coupon, you will notice these 24 cou¬ 
pons, and if you start the last half of the month, if you are 
starting the first half of the month, then this last coupon 
shown in Fig 5 is torn off. So you do not need that, be¬ 
cause you have the 24 used ahead of that. j 

By the Court: 


Q. If you start in the last half of the month, you will 
need that. A. You will need 24 because you will not ha\te 
anything left, but you will have to tear off the lirst one. 

Q. But the date shows the lirst half, that is. Fig. 5. 
Would it not show the last one? A. The figure 4 is the 
last coupon where you start on the right hand side, 
23fi the right hand side of the numbers. Then Fig. |3 
coupon is torn off, but in the other case, if you starjt 
in the left hand box, you tear the first one off and do nojt 
use that. Your Honor can see that there is a particulaj* 


reason for having perfect registration between the num|- 

bers of each of these sets of coupon numbers in this parj- 

ticular semi-monthly book, because if you happen to punclj 

the wrong space and they are not directly over each otherj 

you will get mixed up, and in the patent in suit, such regis-j 

tration has no significance because you have only one setj 

of numbers, and if there is a slight offsetting it does notj 

make any difference. You can have them a fourth of an 

inch awav from each other and it would not make anv dif- 
• • 

ference so far as the information is given that the coupon! 


numbers are numbered consecutively. 

Bv Mr. Kenvon: 

• % 

Q. You said something about the patent in suit having 
successive numbers in the coupon. Is that disclosed in the 
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patent? A. I will say that there is a particular purpose 
and a particular reason for having the registration of the 
numbers in the case of this second Kelly patent, so that 
there would be no mix-up between the number of these two 
columns. In the first patent, there is no such set of num¬ 
bers disclosed. There is only one place which is indicated 
for even the number 0-1 and one indication, the only 

240 indication, as I said before, the only place where 
there is any mention at all of the numbers in the 

first patent, coupon numbers, is in that paragraph that you 
excepted beginning at line 63. 

Q. The last paragraph of the specification of the first 
Kelly patent? A. 1 was assuming that was part of the 
original showing that I compared the successive numbers 
described in that paragraph of this second patent. 

Q. Does the second Kelly patent indicate, for example, 
page 1, column 2, line 46, that it makes any difference 
whether the payments are to be made to the man holding 
the books or made by the man holding the books? A. On 
page 1 of column 2. line 47, the specification makes it clear 
that the books may be used in the reverse manner from 
that described. That is, it can be held by a man who is a 
debtor and who makes payments, or it can be held by the 
bank that loans the money. It is a record book that is use¬ 
ful and may be to the advantage in one case of a bank hold¬ 
ing it or to the greater advantage of the man who borrows 
the money, holding it, and so the patent states that usually 
the first method is employed? The borrower is the one who 
holds it. 

Q. There is no patentable difference in who holds the 
book ? 

241 Mr. Hodges: I object as calling for a conclusion 
on a point of law. 

The Witness: The patent is on the coupon book and not 
in whose possession it might be. 

The Court: I reserve the right to change my ruling when 
I read this over. 

Bv Mr. Ken von: 

• • 


Q. In the second Kelly patent there are two successive 
tickets for January if that is when the transaction starts? 
A. ^ es. 
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Q. And two successive tickets for February under those 
conditions’ A. Yes. 

Q. Two successive tickets for each month until the deal 
is over? A. That is correct. j 

Q. Now, Your Honor, I would like to offer in evidence 
three patents which have been set up in the answer. I have 
a book of these patents, and they are bound together with a 
copy of the patent in suit. May I ask that the book con¬ 
taining the copy of the patent in suit and a copy of each 
of the following, Davis 1114342, Wilson 1232877, and Ti - 
comb 1370244, be received in evidence as Defendant's ex¬ 
hibit number 7, being, respectively, Kelly patent 7-A, Davis 
patent 7-B, the Wilson patent 7-C and Titeomb patent 7-lj. 

(Thereupon, the book referred to containing the patents 
referred to was received in evidence as Defendant’s 
242 Exhibit No. 7, No. 7-A, No. 7-B, and No. 7-(’.) 

Mr. Hodges: Does this mean that you are not going to 
rely on other patents ? 

Mr. Kenyon: T am not going to rely on other patents scl 
up in the answer. 

The (’ourt: We already have the Kelly patent in evij- 
donee. | 

By Mr. Kenyon: j 

Q. Turn to tin* Davis patent, 1114342, Defendant's ex-j 
hibit 7, and describe the structure shown in that patent, 
with particular reference to the features, with particular, 
reference to the novelty alleged by the Kelly patent in suit. 
A. This patent, relative to the coupon book and the coupons 
in this book, are instruments of obligation, that is, they 
represent interest payments which mature at dates indi¬ 
cated thereon, and these coupons as in the Kelly patent 
in suit mature at regular successive intervals down through 
the book. Prior to the time of Davis, according to the pat¬ 
ent, it appears that prior to the time of this Davis patent, 
there were coupons of this kind, interest-bearing coupons | 
on which tin* successive dates were written in in longhand | 
and the patent states in regard thereto, beginning at the j 
top of page 1, column 2, line 37: 

“Said instrument requires the insertion of dates and 
other data separately in the body of the certificate and in 
each coupon.*’ 
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243 In this particular example, when a depositor made 
his deposit on which he was to draw interest, lie de¬ 
posited the money and at the same time received back this 
book of coupons, including one at the rear thereof, which 
was really a receipt for the money that lie had paid in. All 
of these coupons on the top of that were the interest-bear¬ 
ing coupons and they became due at regular successive pe¬ 
riods. 


I will say, Your Honor, they were punched in the iden¬ 
tical way that the coupon books of the patent in suit were 
punched. 

The Court: Did you not mean interest-bearing coupons? 

The Witness: Interest coupons. 

Mr. Kenyon: If there is no interest due? 

The Witness: Yes. I will read you several passages in 
the patent, in which the subject matter is directed particu¬ 
larly to the purpose of the invention or, at least, what the 
gist of the invention is stated to be by the inventor, and I 
will begin by reading on page 2, line 1: 

“Arranging the superposed parts indicated with succes- 
sivelv arranged month and vear indicia, and also with date 
of the month indicia, said indicia being arranged on the 
several parts, to indicate the date of issue and of maturity 
of the several parts of the obligation, these dates being 
provided by simultaneously punching of the parts.” 

Mr. Kenyon: That is page 2, lines 1 to t). 

244 The Witness: Again beginning at line 32, page 
2,—I will not refer to the column, because this patent 
was printed before the duplication of numbers in the two 
columns—page 2, line 32, 1 quote: 

“Providing a plurality of superposed interest-coupons 
each having indicia for indicating any single date within a 
predetermined period of time, said indicia being arranged 
in such manner that simultaneous punching of the indicia 
of the superposed coupons will provide successive dates of 
maturity corresponding to the interest-period covered by 
the amount of interest indicated as the face-value of the 


coupon.” 

Then on page 3, line 112, the invention is very succinctly 
stated and I will quote only that part which relates to the 
date indicia, because I will come to the other indicia in 
describing this, and all of those different indicia are in- 
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eluded in this same invention, and I will quote the parts 
that relate to the data indicia. It commences at line 111! 
on the right hand side of page 3, as follows: 

“The invention herein described not only provides for 
punched amount-indication for each part of the instru¬ 
ment, but, in addition, as heretofore stated, provides for 
an automatic indication of dates of deposit and maturity, 
by a single punching of the parts.” 

Then the inventor goes on to describe how this is done 
and I will take that up in detail in a few minutes. 

245 Bv Mr. Kenvon: 

• • 

Q. At this time will you just refer briefly to Fig. c 
which shows interest coupon number 1, and is so numbered, 
Is that correct ? A. Yes. 

Q. And at 25 it shows a series of provisions for names 
of the month, beginning July, August, September, October, 
November, December, and so forth. A. Running through 
the full vears of months. 

Q. And at 2fl it also shows the number of days of the 
month from 1 to 31 ? A. Correct. 

Q. Turn to Fig. 5 that shows the bottom of the next suc¬ 
ceeding coupon, does it not? A. Correct. 

Q. There you have at 25 the monthly indicia, November, 
December, January, February, March, offset with respect 
to the corresponding indicia of the first coupon. A. Fig. 
5 is number 2 coupon in this particular example. 

Tin* Court: Fig. 5 is the next coupon to it? 

The Witness: Correct. Fig. (5 shows the third coupon| 
which offsets the same amount but between the first two,| 
four more months, and so on down through all of tliej 
coupon. 

Bv M r. Kenvon: 

* 

Q. The date numbers, 1 to 31, are they in regis-j 
24(> tration with all of the coupons? A. Yes, so that aj 
single punching which happens to be done on the 
fifth day of the month, the punching goes through the fifth 
dav of each of the succeeding months that are indicated | 
on the coupons. 

Q. The date numbers are in register through all the j 
coupons of the set, whereas the month indications are off- j 
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set? A. If Your Honor will refer again to page 1, line 73, 
I want to read from that line through line 86, as follows: 

“The instrument forming the subject-matter of my 
present invention, like that of said Letters-Patent, pro¬ 
vides for the use of coupons each of which has a face value 
of one per centum of the obligation, the number of coupons 
provided for each interest year corresponding to the rate 
of interest; for instance, if the rate of interest is three per 
centum, three coupons, each having a value of one per 
centum of the face-value of the obligation, are provided 
for each interest year, the dates of maturity of successive 
coupons being in successive intervals of four months.” 

In other words, if you have the interest rate of four per 
cent, you would have four coupons per year, and if you 
had an interest rate of six per cent, you would have six 
coupons, and if you had an interest rate of 12 per cent you 
would have 12 coupons, and in each case the month 
247 in which the time on which each coupon would ma¬ 
ture would be the month later than the preceding 
one. They would be offset one month instead of four 
months. That is what the patent recites and in the illus¬ 
tration that was pointed out the particular example shows 
the offset for four months, which corresponds to a three 
per cent interest a year, or one per cent over four months. 
In other words, the inventor in this particular sample 
wanted to issue his coupons so that they would bear one 
per cent interest, so that they would repay one per cent 
interest. 

Your Honor will note that combined with the month in¬ 
dicia in each of those boxes, if Your Honor will refer to 
Fig 3, the year is also included, and Your Honor will no¬ 
tice that the year changes under those months when Jan¬ 
uary is reached. The inventor shows two years and eight 
months on that table, consecutive months, over a period of 
two years and eight months, so the he can begin the pay¬ 
ment, the date of the first coupon can begin anywhere in 
that period between July, 1909, and February, 1912, a 
period of two years and eight months. 

By Mr. Kenyon: 

Q. That compares with three years in the case of the 
Kelly patent. A. If Mr. Kelly is intending to have 36 
coupons, yes. 
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Q. Kelly patent says three years, 1928, 1929, and 193C, 
he said it could start at any time in three years. A. 

248 But the dates would not be good for three years, 
because if vou start in December of the last vear, 

all your succeeding year dates would lie wrong and you 
would only have one month of that whole group in which 
the year date is correct. 

The Court: Davis gives you that? 

The Witness: He solves it. 

The Court: But he does not solve the 1 to 31 dates ot 
the month. 

The Witness: So far as the 31st goes, lie is in the same 
boat with Kelly. He does definitely solve the year prob¬ 
lem by putting additional printing under the number. He 
goes further. He indicates whv and indicates not onlv the 
deposit amount of the face— 

By Mr. Kenyon: 

Q. (interposing) Before you go into the question of prin¬ 
cipal and interest, or other features of the Davis patent, 
which are additional to anything shown in Kellv, I would 
like to follow up the disclosure of the tilings that are in 
common. A. All right. 

Q. (’an you point out the disclosure in this patent of the 
successive numbers of the coupon, page 5, line 47 ? A. Page 
5, line 47, reads as follows, and I will read down to lint 
32 or 7)3. When 1 use the term “obverse face,” that 

249 means front face of the coupon. 1 quote as follows; 

“The observe face of each interest coupon B (set 
Fig. 3) contains the promise to pay the amount punched 
in the amount indicia on the date indicated in the date 
indicia, the coupon having a number showing its relation 
to the remaining interest coupons of the instrument, an<j 
also bearing the number of the instrument.” 

Xow, if Your Honor will turn to Fig. 3, you will notice) 
the first coupon is noted as interest, check or coupon num-| 
her 1. Davis goes further than that to show the relation-) 
ship between the coupon and the number of all the coupons) 
in the book by a legend which appears on the right hand| 
side of the coupon in the oblong, which reads as follows,| 
reading from the drawings in Fig. 3, as follows: 

“Xot more than six coupons attached, the last being 
No. 6.” 
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There, the mail who holds the book and wants to know 
how many more coupons are in the book, it is told to him 
without looking further. 

Q. Do you mean to say that each individual coupon tells 
you not only the coupon number applying to that particular 
coupon, but also the total number of coupons in the book? 
A. The total number of interest coupons. 

Q. So that the man, the holder of this document, observes 
the number of interest payments that have been 

250 made? A. Yes. 

Q. Fully as well as in the Kelly patent? A. And 
also easily tell how many remain to be paid. 

Q. He can tell from observation of the topmost interest 
payment alone how many interest payments still remain 
due? A. He can by that system. 

Q. And also tell the total amount due on the remaining 
interest coupons by the indication of the amount of the 
coupon over at the left hand side of the coupon? A. That 
is correct. The interest amount is stated in the table on 
the left of the coupon. 

Q. Everything that Kelly has attributed to his invention 
is fully shown in this Davis patent that is 18 years ahead 
of Kelly, shown much more perfectly? 

Mr. Hodges: Are you arguing the case? 

Mr. Kenyon: I am pointing out the application of these 
things. 

By Mr. Kenyon: 

Q. You have referred to the successive numbers of the 
coupons such as you pointed out, as shown in the written 
description of the Davis patent, as well as in the draw¬ 
ings, and is there anything further that you want to point 
out with respect to the monthly indicia and the offset of 
the monthly indicia on the successive coupons? A. I will 
say this, that even though you punch the last month 

251 of the last year that is indicated on this coupon book, 
Your Honor will again; turn to Fig. 3, the last month 

date there is February, 1912. If you punch that, that year 
date, and the proper month dates will go on indefinitely, 
depending on the amount of coupons in the book and the 
years will come out correctly. In other words, if you had 
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12 coupons which would run over a period of four vearjs, 
three coupons to the year, for instance. 

Mr. Kenyon: Fig. 5 shows the successive coupons. 

By the Court: 

(,). 1 do not know whether it will do what you say aboi|t 
that or not. A. Your Honor will note this. 

Q. You are punching on that first coupon February 1912 
the fifth day. A. The second coupon will be June, 1912, 
the third coupon will be October, 1912, and the next date 
will be February, 1913. It will be correctly arranged on the 
next coupon, because the year always changes with Jan¬ 
uary, because as those coupons continue the year ends in 
April and each one would be carried, not only the day of 
the month and the month itself, but also on the year, ac¬ 
curately. 

By Mr. Kenyon: 

Q. While we are looking at these indications, I will say 
that some argument was made that the months are 
252 different in the number of davs and that Kellv hak 
solved a great problem by providing for a variable 
period but he ignores, in fact, the variable period that in 
the Davis patent is contemplated by the number of dates 
between July 5 and November 5, say, 123 days, and from 
November 5 to March 5 it is 120 days, and from March 5 to 
July 5 it is 122 days. A. Yes. 

Q. llow many days? A. 365 days in the ordinary size 
non-leap year. 

Q. So that the Davis patent has the variable successive 
indications? A. That is the result of the Julian calenda 
used by the world in general. 

Q. You made it clear that the date indicia,—it does nojt 
follow where you have a period of three months where you 
punched January 31, that that period would fall on Feb¬ 
ruary 31st? A. That is true. 

Q. That defect in tin* Kelly is also in the Davis, bu: 
Davis shows just as much as Kelly. This patent makes 
its clear that the day numbers 1 to 31 are in register with 
one another from top to bottom of the set? A. That is 
clearly shown on the drawings. It is described in the ex 
ample as the date when it is punched, as mentioned, and i 
is always the fifth in the example shown. 
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253 Q. The single punching will always go to the fifth 
of the month, therefore it must be in vertical regis¬ 
ter, as in the Kelly patent? A. Yes. 

Q. The fact that these time indicia are effected by a 
single punching, you pointed that out at page 2, lines 32 to 
42? A. Yes, I mentioned that. 

Q. At page 5, lines 102 to 108? A. I do not think I men¬ 
tioned that. 

Q. Will you refer to those lines? A. I will refer to 
them, beginning at line 102? 

“Another advantage lies in the fact that a single punch¬ 
ing indicates the amount or face value of both principal 
and individual interest indebtedness together with the 
dates of interest payments and maturity of the obliga¬ 
tion.” ! 

That is when he says the dates of interest matured on 
the obligation and there is an indication of the last date, 
as well as the beginning date. That is, the obligation ma¬ 
turing on the last interest date. 

Q. In connection with the question of flexibility of this 
device, this Davis instrument, that you were referring to, 
that is, the possibility of using it beginning on any day 
over a period of two years and eight months, will you refer 
to the specifications of the patent, page 4, lines 38 

254 through line 44? A. Beginning at line 38, I quote 
the following, which appears in the specification, 

going down to line 44: 

“As will be readily understood any other date than that 
indicated by the punched marks in Fig. 1 may be indicated, 
as long as the squares 25 contain the name of the month 
and the year in which the punching is to indicate the date.” 

I will call Your Honor’s attention to another passage on 
the same page, beginning with line 79 on page 4, as fol¬ 
lows : 

“This arrangement will be more fully understood by a 
reference to the drawings, in which it is assumed that the 
instrument was issued on March 5, 1909, and bears inter¬ 
est at the rate of three per centum per annum. As all of 
the data indicia of the several parts of the instrument are 
arranged to register, it will be understood that the punch¬ 
ing of this date as exposed on the signature card, provides 
a punching of dates throughout the instrument.” 
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The recital of the consecutiveness or clearness in the 
time period as between the successive punchings through 
the different coupons is well described beginning at lint* 
100 on page 4 and running down through that page, run 
ning down through to line 125. I will not take the time to 
read that, but Your Honor will see that it is clearly de¬ 
scribed about the continuity of these periods or 
255 time intervals between the successive due dates or 
the interest coupons. 

Q. Have you a model made substantially in accordance 
with the Davis disclosure by which you can describe its 
operation to the Court? 

The Court: Take it up the first thing in the morning. 

Mr. Kenyon: I offer that model in evidence as Defen¬ 
dant’s exhibit No. 8. 

(Thereupon, the model referred to was marked as Del 
fendant’s Exhibit No. 8.) 


(Thereupon, at 3:55 o’clock p. in., the Court adjourned 
until 10 o’clock a. m., Thursday, February 16, 1939.) 
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Washington, D. C. 

Thursday, February 16, 1939j. 


The hearing in the above-entitled case was resumed a 
10:00 o’clock a. m., pursuant to adjournment. 


Appearances: 

William S. Hodges and Dwight B. Galt, on behalf of 
the plaintiff. 

Maurice D. Rosenberg and Theodore Kenyon, on be¬ 
half of the defendant. 


Proceedings 


Whereupon, Elmer H. Schwarz, a witness on the stand 
at the taking of the adjournment yesterday, resumed tin* 
stand and testified further as follows: 
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257 Direct Examination (continued) 

Bv Mr. Kenvon: 

» w 

Q. At the close of yesterday’s session, Mr. Schwarz, 1 
had just introduced this model, Defendant’s Exhibit 8, and 
asked you to explain it to the Court. Will you be good 
enough to do so now? A. This coupon book is made up of 
the signature card which the depositor signs, with his ad¬ 
dress, and is called a 3 per cent coupon certificate of de¬ 
posit; that is of the initial—referring to the initial—de¬ 
posit on which the interest is paid. That signature card is 
torn off and kept by the bank as a record, and on that card 
is punched, one punch through the date when the deposit is 
made. In this case there is a punch through the month of 
November in the year 1909. There is also punched the 
date when the deposit is made. That is November 10, and 
that goes all the way through the booklet. 

Q. Just a moment. That signature card corresponds, 
does it, to what is illustrated on Figure 1 of the Davis pat¬ 
ent? A. Yes. 

Q. And it happens that on the Davis patent the first date, 
the first month indication which is punched is March, 1909, 
whereas on the model that you have it is November, 1901). 
A. Yes, that is correct. The amount of the deposit 

258 is also conveniently indicated by a punch mark 
through a table of integers in terms of $100.00, 

$10.00, and $1.00. 

Q. That corresponds to the total shown at the left hand 
side on Fig. 1 ? A. Yes. So there happens to be a punch 
here for $468.00 in this case. Then the next page, which is 
not of particular interest here, is the contract between the 
bank and the manufacturer of the coupon book. They are 
to get a certain percentage of the total amount of the de¬ 
posits for the use of these books. They supply the books. 
Then those two are torn out and kept by the bank and then 
there follows a certificate of deposit which, in the patent, is 
shown at the end of the coupon book instead of in front as 
in this. 

Q. That is shown in Fig. 7 of the patent drawings? A. 
That is correct. Now, your Honor will note— 

Q. (interposing) That certificate of deposit bears the 
same month indications as the signature card? A. Yes. 
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It gives the date of deposit and it certifies that the deposi¬ 
tor has deposited this amount of money on the date 
punched, and that date is the same as on the first one, and 
the amount is the same, of course, because it is a through 
punching. The real use of this book is necessary in tin* 
use of these interest coupons, which are numbered 1, 2, 3, 
and so on, in order from top to bottom. Your Honor will 
note that on the face of this interest coupon the 

259 punching of the month date goes through March, and 
that is just four months away from the date of the 

deposit in November, but it is so arranged, the printing is 
such that that registers quarterly, they punch-mark with 
the date on which the interest represented by the first cou¬ 
pon is due. 

Q. Do I understand, Mr. Schwarz, that the punch mark 
through the monthly indicia is one single punch mark 
through all of the coupons which form this exhibit? A. 
That is correct. 

Q. And that the month of March on Coupon No. 1 under¬ 
lies November on the signature card? A. That is correct. 

Q. Because it is four months later? A. That is cor¬ 
rect, and the day of the month is the same, of course, since 
there is the exact registration of the day numbering, and 
not only registration, but also the sixteens underlie one 
another, and the same with all of the other days of the 
month. 

Q. So that, to punch the day number 16, that is done by j 
a single punching through all the punchings of the set? A. j 
Yes. Now, we come to No. 2 coupon, when another 1 per 
cent of interest is due, and the printing is so arranged and 
so offset with respect to No. 1 coupon that the punch mark 
“Month goes through the proper month, which is 

260 July of the same year, when the next coupon inter- j 
est matures. So that means if that coupon is torn j 

out now like No. 1 was torn out at the proper date of ma- J 
turity for it, then this coupon is good for the collection of j 
the interest due, and the bank then keeps this coupon as a 
receipt and posts it with the other coupons as a record of I 
the payment of these two interests. These are all num-! 
bered, as I said before. 

Q. Every coupon contains the consecutive coupon num-1 
ber? A. That is correct. The third has a punched num-j 
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ber of month indicia, which is just four months after the 
previous one of July, so it is offset the same amount with 
respect to Coupon 2, as No. 2 with respect to No. 1, and the 
same with Coupons Nos. 4, 5, and 6 in order, the last in¬ 
terest coupon of the regular group being punched through 
November, 1911, which is exactly two years from the date 
when the deposit is made, which is indicated as November, 
1909. In this particular example here, which is not in the 
patent in suit— 

Mr. Hodges: (interposing) I object to it if it is not in 
the patent. 

The Witness: Well, I do not need to explain it. 

Mr. Kenvon: The witness is going to state that there 
is an additional coupon in this model. I think lie might 
explain what that is. 

201 Mr. Hodges: He hasn't the right to answer it any¬ 
how. 

The Court: W ell. go ahead. 

A. (continuing) There is an interest coupon. No. 7, which 
reads as follows on the face thereof, that the bank, the 
Commercial and Farmers National Bank of Baltimore, will 
pay to bearer on date on its banking house, and this is the 
same date as the date of maturity of No. 6 coupon, the 
amount deposited at the rate of one-half of 1 per cent per 
annum, as shown by the amount punched in the right hand 
margin of this interest coupon, being 24 months' interest 
at 3 per cent on its certificate of deposit and numbered 
1421. As an incentive to leave the deposit in the bank for 
the full two years, the bank gives that extra premium of 
one-half of 1 per cent per annum if the money is left there. 
That is all that that additional coupon takes care of. 

Q. That particular coupon, you say, is not referred to in 
the Davis patent? A. No. That is just an added feature 
of this particular one. Should I just explain briefly the 
feature which shows that deposit? 

Q. Yes. A. These interest coupons have on their back 
a table which is reversed with respect to the table on the 
front of the coupon, so that the back shows dollars as com¬ 
pared to cents. In other words, the front is the in- 
262 terest and the back represents the original deposit, 
because all of these are 1 per cent interest coupons. 
So it is a very ingenious arrangement so that the depositor 
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can always tell how much he has in bank by turning the 
coupon over on its back, and he also will find indicated on 
the back the date when the original deposit was made. So 
that is very convenient, while on the front it has this off¬ 
setting arrangement in months when the interest coupon 
is due to be paid. 

The Pourt: This Davis patent has expired, has it? 

Mr. Kenyon: Yes. That patent has expired. The pat-j 
ent was issued in 1014 and expired in 1931. 

Bv Mr. Kenvon: 

* 

(,). The coupons in the case of this Davis patent, where 
six coupons representing 3 per cent interest are included 
in a single set, those coupons will fall due over a period of 
two years, will they not? A. That is true. 

(,). And does the patent show means for giving the proper 
year indications as well as the proper month indications 
for the Davis patent for each coupon? A. It does. The 
vear is written below each of the month indicia, and in this 
particular example that 1 am referring to. Defendant's! 
Exhibit 8, the period over which this coupon book was) 
started, is indicated from November, 1909, to Octo- 
203 ber, 1912. That is three years. Payment started 
from that period. 

Q. If it is started on the very last date that is permis¬ 
sible on that form, how will the succeeding coupons work 
with respect to the accuracy of the date indications? A. 
Tliev work accuratelv, because we find that the offsetting 
continues all the way through the book, and the last cou¬ 
pon, if you start, say, with your deposits in October, the 
punching goes through that month and all the way down 
through the patent, that is, starting with October, 1912, 
ends up with October, 1914, when this last No. (i coupon 
matures. So that there is a very accurate scheme here for 
registering the vears as well as the months and the davs. 
So that the length of time that this coupon book lasts after 
it is given to the depositor depends upon the number of 
coupons. If you have three coupons you have a one year 
duration, six coupons, two years, nine coupons, three years, 
and so on. 

Q. You mean, by what you have just said, that that year 
indication is changed bv one vear on each Januarv of the 
offset months? A. Let me get that again, please. 
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Q. I mean that the year indication is changed by one 
year with each January of the offsetting months? A. That 
is correct; and the number of payments until due, 

264 that depends on the number of coupons. 

Q. And the number of coupons depends on the in¬ 
terest rate that is involved in the deal? A. Xot the total 
number. If it is 3 per cent, four coupons per year; 4 per 
cent, three per year. That is a very simple operation here, 
because that means that each coupon represented 1 per 
cent. If it was 12 per cent, you would have twelve per 
year, and the indicia would be offset one month instead of 
four months. 

Q. Would this form of coupon book be capable of use 
where an installment contract or certificate of deposit, let 
us say, had been entered into, say, three months or four 
months prior to the time when the bank decided to use this 
particular book? (’ould the bank under those circum¬ 
stances, by leaving out any part of that book, fit the book 
to the situation of that particular deal along the line that 
Kelly testified to with respect to the utility of the Kelly 
book? A. Yes. It would do exactly the same thing. For 
example, .just such an example as indicated by this punch¬ 
ing. Say the deposit had been made in November, 11)09, 
and no such coupon books were used by the bank at that 
time, but say that they had paid the amount equal to the 
first two coupons, a 2 per cent payment, and they would 
simply punch through November, 1909, the date of de¬ 
posit, this same book, and they would simply remove the 
first two coupons which had already been paid, or 

265 the equivalent of which had already been paid, to the 
user of the coupon, and he would start with No. 3. 

Mr. Hodges: I did not quite understand what you were 
talking about. I understand now you are just stating your 
opinion ? 

The Witness: I said it could be used in that manner. 

Bv Mr. Kenvon: 

• • 

Q. And in answering that question, would there be any 
difference where the precise device of Defendant’s Exhibit 
No. 8 was used, or whether the device exactly as illustrated 
in the disputed patent was used? A. Oh, no. No differ¬ 
ence. 



THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 137 


Q. Suppose you had a coupon book, a Davis coupon booik, 
with six coupons in it, and the deal involved being only for 
one year after tin* date of deposit. Could you, by tearing 
out any particular coupon of the set, adapt this coupon 
book to such a situation alone: the lines that Mr. Kelly 
referred to in describin'*: the utility of the plaintiff's book ? 
A. Yes. Tin* instructions on this book practically speak of 
that contingency, that if you did not leave the money in 
during the whole period for which this duration intended 
it to be used, you would return your certificate with the 
remainin'; - coupons at that time and get the amount 
266 of your certificate and the amount of the interest oil 
whatever was due at the time. 

Q. Now, I have handed you a model which 1 wish you 
would describe in connection with this Davis patent, and 
if there is no objection, I would like to have that marked 
as Defendant’s Exhibit Xo. 9. 

Mr. Hodges: Is that supposed to be a patent similar to 
the one you have just been discussing? 

Mr. Kenyon: It happens to be a 4 per cent coupon book 
instead of a 3 per cent book; consequently, there are fouij - 
coupons numbered in the exhibit instead of three per yeaij. 

The Witness: Shall I explain this? 

Mr. Kenyon: I am offering the book in evidence as De 
fendant’s Exhibit Xo. 9. 

Mr. Hodges: I understand it is practically the same ex-1 
hibit with the interest changed? 

Mr. Kenyon: That is right, and it follows the same plan 
as disclosed in Defendant’s Exhibit Xo. 8. 

Mr. Hodges: On that basis I do not object to it. 

The Court: Mark it. 


(Tin* model referred to was thereupon received in evi-j 
deuce and marked as Defendant’s Exhibit Xo. 9.) 

The Witness: Your Honor will note that the legend that! 
I call attention to on tin* front of the coupons of the Davis 
patent in suit, on the right side, is duplicated in this 
267 model, and ! will read that again, that information 
or informative statement, as follows: 

“Xot more than four coupons attached, the last being 
Xo. 4.” 


i 
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So that not only does the coupon number appear at the 
top to show what this coupon is in the order of their ar¬ 
rangement in the book, but also it gives you the informa¬ 
tion of how manv remain to be paid, because it savs that 
the last one is Xo. 4, and you are now on Xo. 2, showing 
there are two left. 


Bv Mr. Kenvon: 
• * 


Q. Does Coupon Xo. 2 in that form of model illustrating 
the Davis patent, does that show on its face the number of 
future payments that are due.' A. It does by subtracting 
two from four. 

Q. And does it show the amount, the balance of interest 
payable? A. It does, because the interest is indicated on 
the face by the punch ings that I have already spoken about, 
and multiplying the interest by the remaining number of 
coupons you get the total amount. In this particular ex¬ 
ample the particular deposit is at the rear instead of at 
the front, so that when the first two pages are torn off by 
the bank—that is, the signature card, and the company— 
the purchaser gets a book which starts on the first page 
with (’ouimn Xo. 1, and runs successively through 
26S the other four coupons, and then the certificate which 
he could collect his original amount on is at the back. 

Q. And each of these interest coupons is numbered suc¬ 
cessively? A. Yes. 

Q. And does each of the interest coupons bear upon its 
face indications of all of the factors that are needed for 


the calculation of the balance of interest that is payable 
on the coupons? A. Yes. 

Q. And does it show by the coupon number how many 
interest coupons have already been paid? A. By calcula¬ 
tion. Since you have the coupon number, you can calculate 
how manv have been received: that is, if it is Februarv 3 
coupon at the top, by subtracting two from that you know 
two of them have been paid. 

Q. And as you said, it also shows the number of interest 
payments that are to be made in the future? A. Yes. 

Q. All of that may be calculated from the indications on 
the face of each coupon? A. Yes. 

Q. And that includes as well the amount of each 
269 interest payment? A. That does, and that is also 
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on the signature card. I think it was pointed out 
by Mr. Kenyon that this coupon book was a 4 per cent!— 
represented the interest payments as they matured, or tlhe 
interest amounts that were due as they matured on a 4 j|er 
cent rather than a 3 per cent loan, and, therefore, tjlie 
months that are in a single vertical line, for the purpose of 
punching by a single punching, are offset three months in¬ 
stead of four, and that is what you find in here, and tie 
date of deposit. Suppose we punch the first date of de¬ 
posit in September, 1909, and then the first coupon ma¬ 
turity date under that would be December, 1909, which is 
three months off, and so all the way down. 

Q. Did you make up a model to illustrate the basis <|>f 
the form of the Davis patent on the basis of 12 per cent 
interest ? A. Yes. I have that made up. 

Mr. Kenyon: I offer that in evidence as Defendant's Ex¬ 
hibit No. 10. 

The Witness: Shall I punch this? 

Mr. Kenyon: Do you have a punch? 

The Witness: I have a punch and I will get it. 

The Court: Will you make the same indications as on 
Plaintiff's Exhibit No. 10? 

Mr. Hodges: I would like to have a copy of that. 

The Court: I said he could use that or he could 
270 take tlu* patent that Kelly presented and punch it. 

Kelly's patent is punched for May 2. 

By M r. Kenyon : 

Q. I will ask, Mr. Schwarz, first, to explain this mode 
and then you may punch it for May 2. 

The Court: Ail right. j 

(The coupon book referred to was thereupon received ini 

evidence and marked as Defendant’s Exhibit Xo. 10.) I 

1 

A. This model is made up by putting the indicia as to! 
the months and years. The indicia is written in with an 
ordinary pen, because these are made up from blank forms! 
in which the interest is not given; that is, the interest on 
the certificate of deposit. That can lx* filled in with any 
interest amount that is desired, and in this case we have 
filled out the interest as 12 per cent. There is a place for 
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the certificate number as well as the coupon number, the 
coupon number having a regular place at the top. 

Q. And you have numbered these coupons serially in ac¬ 
cordance with the teaching of the Davis patent ? A. Yes, 
and then—1 have filled in the months in the spaces pro¬ 
vided for the months and the years beginning March, 1909, 
and running to February, 1912, which means over a period 
of three years. That is the same period as to extent; that 
is a three-year period. As in Defendant’s Exhibit 
271 Xo. S, this form is substantially identical with the 
form of Defendant’s Exhibit 8, on which appears 
the name of tin* Commercial and Farmers National Bank 
of Baltimore. I think they are exactly identical. I do not 
think there is any difference. 

Q. "What is the difference: between the second coupon— 
A. (interposing) Except for the second coupon. 

Q. AVhat is the difference between the second coupon of 
Defendant's Exhibit 10 and the second coupon of Defen¬ 
dant’s Exhibit 8? A. In Defendant’s Exhibit 8 the second 
interest coupon you mean ? 

Q. The second interest coupon. A. It is exactly the same 
except that the months’ duration of interest and the inter¬ 
est per year—that is, days and monthly periods during 
which interest is accumulating—correspond to the interest 
per year. 

Bv the Court: 

w 


Q. You are paying every month? A. You are paying 
every month because it is 12 per cent. That is what the 
Davis patent features, that the coupons correspond to the 
interest you are getting on your deposit, and that is the 
number of 1 per cent interest payments per year. If it is 
12 per cent, it would be 1 a month, of course. 

272 By Mr. Kenyon: 


Q. So you have one coupon for each succeeding month of 
the year in this model, which is Xo. 10, and each coupon 
differs from the one above it by having the monthly indicia 
offset one month? A. Yes. 


Q. Instead of four months, as in the case of Defendant’s 
Exhibit 8? A. Yes. Tin* principle is exactly the same, ex¬ 
cept you offset one month instead of three or four, as we 
find in these other booklets. 


THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS, l^l 


Q. Will you punch the coupon No. 1 to represent the top 
interest coupon? Take the top interest coupon No. 1. A. 
You do not want me to punch through the signature card? 

Q. No. I am trying to make it comparable to the Kelly 
patent, and in the Kelly patent it is the first installment 
that is punched through March 2. If there were a signa- 
ture card in the Kelly hook representing when the deal 
was made, Ik* would punch there April 2, because the first 
installment would come on May 2? A. I will punch this 
lor February. 

Q. No. We want to bring it up to May. A. Then I will 
punch it through April. I)o you want me to make it 1911? 

Does it make any difference as to tin* year? 

273 Q. Take one of the later years, not the first one. 

A. That is 1911. I have punched through April of 
the signature card, and you will notice that the first coupoiji 
punching goes through May, 1911, and the next one through 
June, 1911, and the next July, 1911, and tin* next August! 
1911, and so forth, through the book, which contains twelve! 


coupons for a period of one year. 

Q. One per month? A. Yes, one per month. 1 will punch 
the day. What is the day? 

Q. The 2nd. A. Of course, they are all in alignment so 
they will all come out on tin* 2nd, as your Honor can see.! 
Do you want me to punch the amount? I can punch that. 

(.,). Punch the amount. A. 1 do not know how long this 
punch is. So we punch $564.00. Then the interest rate I 
should be $5.64 all the way through. When the depositor 
gets this book, as I have said before, just before he receives 
it this signature card, and there is a contract slip also in 
the book, as disclosed in the patent which he says may or 
may not Ik* used, those are torn out and tin* book starts 
with Coupon No. 1 and ends with Coupon No. 12, and as 
in the patent the certificate is at the rear. 

274 Mr. Kenyon: 1 now offer in evidence two pages, 
being 9 and 10, of the Washington Herald for Satur- 
daw December 5, 1908. which describe this Davis form of 
coupon book in 190s. Colonel Hodges has stipulated that 
this was published on the date indicated. 

Mi-. Hodges: L wish to object to that on the same ground 
that came up yesterday. There has been no allegation of 
the intent to use this instrument, no notice of it. The first 
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I heard of it was Tuesday morning, just a few minutes 
before your Honor opened the court, I was shown that 
sheet of paper and I was asked if I would stipulate the 
date. I said, if the date is correct I will be very glad to, 
but I object to this as evidence in this case for identically 
the same reasons that I objected to the paper used yester¬ 
day, but I think for much stronger reasons. It seems to 
me that if this had any real bearing on the case there is no 
reason why Mr. Kenyon could not have given me the same 
opportunity to look it over. 

The Court: Let me see that file of the complaint and 
answer. 

Mr. Kenvon: I think it would clarifv things if I made 
the purpose of the offer clear. You are not making any 
objection to the date of publication? 

Mr. Hodges: I am reserving the question of the date of 
publication subject to correction, if I find that it is 
275 wrong. I want to make my position clear. Ordi¬ 
narily, if I have an opportunity or some definite 
knowledge of the date, I will not raise any question about 
it. But that is not the point. It is not so much the date 
anyhow. It is the substance of the thing. As we gather 
from the very superficial examination we made, it does not 
conform to the Davis patent. It is a different arrangement 
from the Davis patent, and certainly on that basis it is 
not proper as illustrative. 

The Court: The Davis patent was issued, or the Davis 
application was made on May 1, 1909? 

Mr. Kenyon: I have not yet stated the purpose of the 
offer. 

The Court: All right. 

Mr. Kenyon: The purpose is to show the state of the 
art. I am not offering this as an anticipation, but simply 
to show the state of the art, and Colonel Hodges will agree 
with me that there is no necessity for notice with respect 
to prior patents or publications which are offered simply 
to illustrate the state of the art, and not as complete an¬ 
ticipations in themselves. 

Mr. Hodges: So far as the question of the state of the 
art is concerned, if that is the only thing, that is all right, 
but where it appears to me, and this is a suspicion I have, 
and I frankly say it is a suspicion—I may be just 
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27fi a little personal now. The suspicion of introducing 
this in the guise of the state of the art and yet in 
ferentiallv relv upon it as the printed publication. 

Mr. I\< niyon: We are not relying on it as a printed publ 
lication, hut as showing the state of the art. 

Mr. Hodges: It is just a question of a possible misuse 
of it. 

Mr. Kenyon: I will tell you precisely how the situation 
arose, since Colonel Hodges makes a statement of sus 
picion. 

Tin* Court: Let me see that declaration and answer. 

Mr. Kenyon: 1 do not want to have Colonel Hodges have! 
any suspicion. 

Mr. Hodges: Mr. Kenyon and 1 are good friends, then 
is not any question about that, until we get on opposite 
sides of a case, and I do not want to sav anvthing that is 
really personal, hut at the same time I do think that it is 
not fair to me or to mv clients to shove this thine: under 
my nose, as he has, without an opportunity to study it. 
We have not had an opportunity to read that. On reading 
it we may withdraw any objection. 

Mr. Kenyon: It has pictures of some coupon books which 
were proposed to be used for postal savings. 

Mr. Hodges: I do not think it is similar. 

The Court: You may put it in as illustrating the 
277 state of the art at that time. 

Mr. Hodges: I would like to have an opportunity 
to look that over before we undertake to cross examine. 

M r. Kenyon: Yes. 

The (‘ourt: ()f course. 

Mi-. Kenyon: I think 1 should make a statement in view 
of what Colonel Hodges stated. I just saw this thing 
within the last few days, and I immediately sent to the 
Library of Congress to check up and get a copy of it, and 
the Library of Congress does not have a copy of this paper, i 
So I had the witness who received the paper at that time, | 
and he has had it in his files—I do not intend to rely on 1 
this as an anticipation but as an illustration of the state of 
the art. and Colonel Hodges said he would agree to the 
date, and upon that I dismissed the witness. 

Mr. Hodges: If 1 can read both sides of the newspaper— 

The Court (interposing): It is the Washington Post, I 
assume ? 
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Mr. Kenyon: The "Washington Herald. 

Mr. Hodges: I do not see that we have any question 
about the date. That is not the important thing. It is the 
substance of it. 

Mr. Kenyon: Yes. 

Mr. Hodges: I knew that the date, so far as any 
278 anticipatory feature was concerned, was immaterial, 
in view of the date of the Davis patent. 

The Court: All that you are concerned with is the illus¬ 
tration. 

Mr. Kenyon: That is it. 

Mr. Hodges: I do not see how vou can divorce the illus- 
t rat ion from the description. 

The Court: I do not have to read them, but the illustra¬ 
tion here is a copy of what we have been going through. 
I am still concerned about this Davis patent more than 
anything else. 

Mr. Hodges: I do not know whether you should put that 
in at all. 

The Court: I do not know of any necessity for it. I am 
not trying his case for him. 

Mr. Kenvon: I think that it has one very interesting 
point. First, I will have it marked. 


(The document referred to was thereupon received in 
evidence and marked as Defendant’s Exhibit Xo. 11.) 

Bv M r. Kenvon : 

• * 

Q. Will you refer to Defendant’s Exhibit 11 and point 
out the manner in which the year problem is treated in the 
coupons of the set illustrated here. 

Mr. Hodges: I object to that, if this is a prior art. 
279 Xow, he is trying to differentiate this from the 
Davis patent. 

The Court: I do not know what it is for. Overruled. 

Mr. Hodges: I note an exception. 

A. In the illustrations of the form of the coupon book 
pages in this article in the Washington Herald of Decem¬ 
ber 5, 1908, the years are not printed directly under the 
months, but the years have separate indicia boxes of their 
own and they are divided into two rows superposed on 
each of the pages of this book, and the years are given, for 
example, as 1908, 1909, and 191G. Then there is a second 
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row, as I said before, of the same years on the signature 
card, but when it comes to the coupons your Honor will 
note that the years are offset in the second row with re¬ 
spect to the years of the second row on the signature card, 
and there would be similar offsetting of the years at the 
proper time throughout the interest coupons. 

This is a 2 per cent interest coupon book, payable 1 per 
cent every six months. That makes still another period 
of offsets. We have had (5, 4, 12, and one month, here, and 
this is six months, because it is for a postal savings propo¬ 
sition. That arrangement of tin* years makes it unneces¬ 
sary or is an alternative to putting the year at the end of 
each month. By this scheme you can punch through the 
year of the deposit and then the proper year wi.l 
280 ap]tear at the proper time on each coupon bool:. 

That is, the year always changes at December, be¬ 
ginning with Januan. and that automatically takes care 
of that by having the number of rows of years the samp 
as the number of interest coupons per year. That is, if 
then* were two coupons per row, there would be two rows 
of dates, and if there are six coupons per year, there 
would be six rows of dates, and if there were twelve con 
pons per year, there would be twelve rows of dates. That 
is an ingenious scheme of having the years come properl 
without putting the years under the months. 


Bv the Court: 

Q. That is one punch, is it ? A. One punch. 
Bv Mr. Ken von: 


Q. Have you a model showing the application of this 
year scheme to a 3 per cent interest obligation ? A. Yes. 

Mr. Kenyon: I offer that model in evidence as Defen¬ 
dant’s Exhibit No. 12. 

(The model referred to was thereupon received in evi 
deuce and marked as Defendant’s Exhibit No. 12.) 

Bv Mr. Kenvon: 

Q. Will you explain that, and before you get through 
punch it with the month, day and year, so as to illus- 
281 trate the operation of that structure? A. May Ij 
have that punch again? 
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Q. Just explain it first. A. In this form which you have 
handed to me, marked as Defendant’s Exhibit 12, for a 3 
per cent interest rate, it is a coupon book similar in prin¬ 
ciple with the Davis patent, but on which the printing is 
in a little different type and in which the years have a sepa¬ 
rate indicia table. It will be noted that there are three 
rows of year indicia in direct alignment, each of the three 
four-month periods during which the interest rate runs at 
1 per cent. January to April, which represents a four- 
month period of interest, is in one line, and opposite that 
line are the years 1908, 1909, and 1910. In the next hori¬ 
zontal row below that one appear the months May to Au¬ 
gust, inclusive, and a continuation of that row bears the 
years 1908, 1909, and 1910. In the next row appear the 
months September to December, and also the years 1908, 
1909, and 1910 to the right of those months. Shall I punch 
it or not, or shall I explain it first? 

Q. Yes. Just explain it. A. On the first interest check 
your Honor will see that the months have advanced or 
been offset by four, a period of four months, so that they 
run all the months in order, running four months 
282 later than on the signature sheet, and then your 
Honor will note a change in the year indicia of the 
third row down and opposite the months. January, Febru¬ 
ary, March, and April, those months have changed into a 
new year, and therefore the year 1909 registers under the 
year 1908, 1910 under 1909, and 1911 under 1910. So that 
if the year was punched for 1908 in September on the sig¬ 
nature card, it would appear as January, 1909, on the first 
coupon, and then in the next coupon, the months would ap¬ 
pear as May, June, July, and August of 1909, and then in 
the next coupon, September, October, November, and De¬ 
cember, 1909, and then in the next coupon, the fifth, it 
would be January, February, March, and April, and the 
year would change to 1910. 

Q. Suppose you punch that model, Defendant’s Exhibit 
12. A. Shall I punch it the way I described it as an ex¬ 
ample? I might as vrell do that. 

Q. I suggest that you punch one of the later years in the 
model, so we will see how that goes through. A. All right. 
1 will punch either 1909 or 1910, as you prefer. 

i 
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Q. 1909. A. I will first punch September, 1909, and thein 
I will make the day of the month, say, the 25th. 

Q. And you might punch an amount, too, while 
283 you are at it. A. We will punch this amount $254.00, 
the deposit being made on September 25, 1909. The 
first coupon appears dated as January 25, 1910, the next 
one May 25, 1910, and the next September 25, 1910, anil 
the fourth January 25, 1911, the fifth May 25, 1911, and 
the sixth on September 25, 1911. 

Q. All right. Will you now turn to the Titcomb patent, 
which is Defendant’s Exhibit No. 7-d, and briefly explain 
the structure there shown ? A. The Titcomb patent relates 
to a commutation book for railway passenger travel, antll 
it discloses and describes a book containing 20 tickets, on!* 
over the other, good for ten round trips. The chief feaj 
ture of interest in this book is that a single punching ol[ 
the day of the month gives a progressive advance of that) 
date by one day in each succeeding coupon; that is, in alj 
the coupons through this book. 

Q. All succeeding pairs of coupons? A. The succeed¬ 
ing pairs. That is, if the first coupon pair is dated, say, 
February 1, the second pair would be dated February 2. 


and the third February 3, and so forth. In other words,! 
the offset is an advance from one coupon to the next one 
below it. The months of the year appear at the top of the 
book, as shown in Fig. 1, and also at the bottom. As the 
month advances, the succeeding month begins to appear 
and it bears the indicia for the succeeding month. At the 
bottom of the coupon, as your Honor will see in 
284 Fig. 2, where February begins to appear—the ex¬ 
ample given in the book has a starting date of Jan¬ 
uary 29. The year is not used in this particular showing. 
That 29 will appear on the pair of coupons that your Honor 
will see are turned down on the corner in Fig. 1, where 
there is a pair of them. The next pair of coupons is at the 
top of Fig. 2, where a punched date of January 30 ap¬ 
pears, which is directly in vertical alignment with the 


punching through the date 29 just above it, and then the 
next punching on the succeeding date is January 31, as 
seen in the illustration in Fig. 2 just below the top, the il¬ 
lustration of the January 30 punch, and then the next one 
is Februarv 1, and the next Februarv 2. j 

*7 • 
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Fig. 3 is simply a smaller view more nearly the size of 
the actual book used, as the patent says. Fig. 4 is just a 
cross-section through the book. 

I am wrong in saying that the year does not appear in 
these tickets. The year indicia is located in a vertical 
column at the right of the tickets, and if the year changes 
during any one of these indicia spaces, provided it is 
punched all the way through, it would be subject to the 
same possible inaccuracy as in the patent in suit. 

Q. That is, if you had a December issued book and 
punched the year and punched the 29th of December, the 
year would be appropriate only for the first three days/ 
A. That is correct. The year would only be appro- 

285 priate for that three days. In this case, there being 
onlv ten days for the book’s use, and the understand- 

ing being that the tickets is to be used on the day punched, 
there would only be a small period during which that inac¬ 
curacy might occur. 

Q. In this case the book is intended to be punched 
through from top to bottom, is it? A. Yes. 

Q. And does that single punching show successive inter¬ 
vals of time on the successive pairs of coupons? A. Yes. 

Q. Are the coupons of this book serially numbered? A. 
Thev are not shown seriallv numbered. However, that is 
a common practice in railway coupon books. There is a 
statement at the bottom of column 2 of this patent as fol¬ 
lows : 

“If desired the small rectangle 11 can be formed in the 
lower left hand corner of the rectangle 10, in which can be 
placed identifying numerals, letters or signatures.” 

That number could be the coupon number or it could be 
other numbers. There is plenty of room for several num¬ 
bers, if so desired; that is, several numbers for different 
things, as well as a coupon book and a particular book num¬ 
ber. 

Q. Will you turn for a moment to the Wilson patent, Xo. 
1,282,877, which is Defendant’s Exhibit 7-c, and 

286 point out particularly the successive coupon number¬ 
ing shown in the commutation ticket book? A. The 

Wilson patent discloses a commutation ticket for railway 
use. 

Q. Similar to Titcomb’s in that respect ? A. Yes. 
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Q. One ticket for each ride? A. One ticket for eac 
ride, and your Honor will notice the No. 1 of the first ticket 
embossed or printed in Fig. 4. I think that is mentioned 
in the patent. 

Q. It is page 2, line 25? A. Yes. Page 2, line 25, the 
subject matter read as follows; down to line 30: 

“Further, the tickets or trip coupons are numbered 
boldly with successive numerals at the center as shown in 
Fig. 4. These numbers in a 54-trip book run from 1 to 54, 
as will be understood.” 

Q. Will you turn back to the Titcomb patent and indi¬ 
cate whether there is any similarity between the Titcomb 
patent and the second Kelly patent, No. 2,013,612. In the 
way of pairs of tickets in connection with the successive 
offsetting of time indicia? A. Yes, there is a definite simi¬ 
larity. In the Titcomb book, since each pair of tickets rep¬ 
resents a round trip, the date of those two tickets for 
287 one single day are alike as to the date upon them. 

In other words, there is no offsetting between those 
two that form the pair, but there is an offsetting between 
that pair and the next pair in date. The same is true iji 
the Kelly patent referred to. 

Bv the Court: 


Q. That is 2,013,612 ? A. That is correct. There is also 
an equivalence in the month dating for each pair, because 
this is a semi-monthly book, and inasmuch as the payments 
are due tweice a month, the first two payments will have 
the same month indicia punched through them. In othej* 
words, in January, if a coupon installment indicated by the 
coupon is due, say, January 5 and January 20—fifteen day^ 
apart—they would both be punched January, and the nexj 
two would be punched February, etcetera. 

By Mr. Kenyon: j 

Q. Now, referring to the Kelly patent in suit, how mainj 
different coupons must be printed as compared with the 
number of transactions which are to be covered by that 
book ? A. Well, of course, that depends on the number re¬ 
quired. 

Q. If you have twelve installments to pay, how many 
separate and distinct coupons must you have? A. You 
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mean the number? I thought you meant how many differ¬ 
ent punchings. 

288 Q. That is correct, but tell me first how many 
separate coupons you must have. A. You must have 
twelve separate coupons. 

Q. And will those twelve separate coupons each be dif¬ 
ferently printed? A. Oh. yes. They will be differently 
printed as to the month, and they would have to be dif- 
ferentlv printed as to the vears if tliev were to be ae- 
curately punched for years, in order to cover an initial 
starting of the book, say, in May or June of 1930. 

Q. The point that I want to get your answer to is, Must 
there be different printing for each? A. Oh, yes. 

Q. For each coupon of the! book? A. Yes. 

Q. So that, in the case of twelve transactions, there must 
be twelve different printings, is that right ? A. Yes, sir. 

Q. In the case of the Davis patent, if you have twelve 
interest transactions, how many interest coupons would 
have to be printed ? A. Twelve. 

Q. And in the case of the Titcomb patent, if you have 
20 rides, how many different commutation tickets must 
be printed? A. You mean ten round trip tickets? 
280 Q. Ten round trip tickets. A. There must be ten 
different printings. 

Q. Does the system of the Kelly patent involve any less 
number of printings as compared with the number of trans¬ 
actions involved than the systems disclosed in the Tit- 
comb and Davis patents? A. Xo. 

Mr. Kenyon: Your witness. 

The Court: Would you like to take a short recess be¬ 
fore vou begin vour cross examination? 

Mr. Hodges: I should say take a little longer than live 
minutes. 

The Court: I will give you five minutes, and we will 
see whether you can proceed or not. 

(At this point a short recess was taken, after which the 
following occurred:) 

Cross Examination 
By Mr. Hodges: 

Q. Mr. Schwarz, referring to the Kelly patent in suit, 
2,010,724, Exhibit Xo. 4, glancing at the perspective view 
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in Fig. 1 and the perspective view in Fig. 2, does it not ap¬ 
pear that there are more than one coupon? A. Yes. 


Q. Now, examine the top coupon in Fig. 1, is npt 
290 that exactly like the top coupon in Fig. 2? A. I 
should say it was. 

Q. Referring to the top coupon in Fig. 2, in your opinion 
what payment does that coupon apply to? A. Payment 
Xo. 01. 

Q. 1 now direct your attention to the reading matter on 
the top coupon of Fig. 2, between the lines marked “Detach 
here” and the lines of day and month indicia. Please 
read that. I am referring to this at the lower square. A. 
Payment due on date indicated. 

Q. That is payment due? A. Well, the bottom one says-j- 
Q. (interposing) I am asking you about the top coupon. 
A. It says, “This payment due on the date indicated.” I 
will have to correct my testimony just given a minute ag|o 
in answer to your other question, that there is not an exact 
correspondence between the top coupon shown in Fig. j2 
and that shown in Fig. 1, because of this very point tlialt 

1 made in giving this answer, that the top coupon in Fig. 

2 shows the omission of the word “this” before “pay¬ 
ment”. 


Q. Rut both of them do indicate the payment due on daty 
indicated? A. Yes. 

(,). On that second one, what payment do you eon- 

291 sider is indicated bv that block where vou sav “Date 

• *■ • 

indicated”? A. Well, 1 presume that it was in 
tended to be Xo. 1 payment. Possibly there might be some 
reason for that that I have not tried to figure out. 

Q. You mean that this date indicated on the second 
coupon— A. (interposing) Would you say the date oil 
the number? 

Q. This block which seems to correspond on the second 
coupon with the one in the first figure. A. Read that 
again, please. 

(The question last recorded was repeated by the re-j 
porter.) 


The Witness: You mean the second coupon 16? 
Mr. Hodges: Yes. 

The Witness: That is the payment of June 3. 
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By Mr. Hodges: 

Q. Would you assume that to be the first, second, third, 
fourth, or tenth? 

By the Court: 

Q. How do you get June 3 there? A. Not 3, but second. 
That is right. They alternate up and down. 

Q. That date is the same as the top in Fig. 2—that is, 
the day of the month? A. The day of the month is 

292 the same, but the month is different. 

Q. I see that. A. That appears as the second 
coupon in the book. 

Bv Mr. Hodges: 

Q. You would assume that that is the second coupon? 
A. From this illustration I would assume that that is the 
second coupon. 

Q. Carry that on down to the third coupon in Fig. 2 
where there is similar data? A. Oh, yes. The third 
coupon is the last one to bei shown and those coupons are 
superposed one on the other. 

Q. Then you would assume that they were to be paid in 
the order in which they appear? A. Well, I assume that 
they would, ves. That is, the date stated, May, June, July. 
That is the date that they are due. 

Q. In other words, it is logical to assume, isn’t it, from 
that arrangement, that they are payable in the order in 
which they are presented? A. Yes. 

Q. And would you assume from that that the second 
payment would have the same number as the top coupon? 
A. On that the patent says nothing. 

Q. 1 am not asking you what the patent says. I 

293 ask vou, would vou assume? A. I do not think I 
could assume anything. It is a very common prac¬ 
tice to number books serially. 

Q. 1 am asking you in your opinion, would you read 
that patent to mean that each coupon of that series would 
be numbered 01 ? A. Not necessarily, but I would not know 
necessarily what number followed 01. If it said payment 
1 without the 0, 1 think I would be safer in assuming that 
the next one was 2, but the fact that the naught comes 
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before it, not having any books in front of me, might mis¬ 
lead me as to the inventor's purpose in nuumbering that 01. 

Q. Can you imagine any purpose in numbering just o ic 
coupon 01, any practical purpose? A. Xo. I think there 
should be other purposes. 

You are willing to concede, then, that there would 
be a number other than the first one ? A. 1 should say that 
would be the sensible way. 

Q. It would be the logical way? A. It would be the 
logical way. 

(,). There would be no sense in putting a number on the 
top coupon and then saying that the payment was due on 
the date mentioned? A. If he had started, as 1 say, with 
just a plain 1. I would more readily assume that tjie 

204 next one was 2. instead of starting with 01. 

( t ). You are familiar with numbering machine)*? 

A. Yes. 

Q. Isn’t it a common practice, where you have two digits 
in your number, for the stamp to start with 01 ? A. Xo. 
1 have used the numbering machine on check books. 

Q. I am not asking you if you have used one. I am as 
ing if it is not common practice. A. Xo, not within nly 
observation. There is always a way of depressing the ma¬ 
chine so that it is not necessary to use two digits. 

Q. You are talking about a hand stamp? A. Yes. 

Q. But 1 am asking about a printing machine. A. Xp, 
I do not think it is customary. In most of the cases I have 
come in contact with, the numbering starts with Xo. 1, if 
you are going to number consecutively beginning with 1. 

(,). You have no knowledge* of the practice of starting f)l 
ami running 02 and 03 and up to 00 and the next being If)’ 
A. Well, I notice in the book which was introduced in evj 
deuce by Mi*. Kelly— 

Mr. Kenyon (interposing): Plaintiff’s Exhibit 6-a. 

A. (continuing)—fi-a, that that practice was use<ji, 

205 but on the others that he showed it was not used. 

By the Court: 

Q. By implication, in the first column on page 2, line 75-}- 
A. (interposing) Oh, yes, your Honor. 

Q. (reading) “The coupon bearing the number “(>' 
would then be the topmost coupon of the book, because thje 
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preceding coupons would have been removed.” A. But 
your Honor notices that he has quoted the 6? 

Q. Yes. A. And that is the exact number that appears 
in the other Kelly patent from which these claims were 
copied and from which that paragraph was copied. It is 
not (pioted from anything in this sentence, because if he 
were going to connect that and there was a logical follow¬ 
ing of that naught, it would be 06, but this paragraph was 
added in after the patent was filed, and there is a definite 
implication in that paragraph that there is a successive 
numbering of the coupons. 

Bv Mr. Hodges: 

(J. Then you raise a technical distinction between the 
number with a naught before it and a number without the 
naught? A. Xo. I do not mean to say that, but 1 just 
called attention to the fact fliat there is a mis-quotation 
there. It is understandable when you note that this para¬ 
graph that his Honor referred to is substantially 
206 an exact copy of another paragraph in the other 
Kelly patent from which the subject matter of these 
claims was transferred. 

(,). Let us assume that these coupons are all numbered 
consecutively, starting 01, 02, and 03, and you read the 
specification has just called your attention to. which coupon 
would you understand to be meant by Xo. 6.* A. Well, I do 
not know. It may be that it was the intention in this orig¬ 
inal patent to have a coupon:— 

Q. (interposing) I am asking you what you understand. 
A. I do not know. I do not know how the sixth coupon 
was numbered. When I read that paragraph, I do not 
know whether it was numbered 06 or 6 plain. 

Q. Let us assume that it was numbered 06, the sixth 
coupon was numbered instead of 06, and the specification 
refers to coupon Xo. 6 without the naught before it, which 
coupon would you think was meant? A. With that para¬ 
graph put in there, I think 1 would start, from the language 
used, think that it would be the plain implication that it 
was the sixth coupon. 

Q. It would be the one marked 06? A. I do not know. 

Q. Let us assume that that is the one that is in there. A. 
He said the— 
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Q. (interposing) Why quibble about it.' Why don’t yoj 
come out and say/ 

297 The Court: I do not see what it lias to do with ijt. 

Mr. Hodges: They have raised a very decided 
question here that the numbers were not disclosed in the 
specification. 

The Court: Do they base any claim on a scheme where 
you number them consecutively? 

Mr. Hodges: Your Honor, please do not get this con¬ 
fused. There may not be anything new. 1 am speaking 
hypothetically. It may not be new to number consecu|- 
tively. It may not be new to stagger months, per se. if 
may not lx* new to stamp through consecutively all nuiuj 
hers, but as a matter of fact, there may be a patentable inf 
vention in combining those three to produce a definite ref 
sult, and that is the thought 1 am pursuing, and I consider 
it important. | 

The Court: All right. It mav be. Go ahead. Answer 
tin* question. 

The Witness: What is the question? 

Bv Mr. Hodges: 


Q. In other words, what I am asking you, is not that a 
fair and logical understanding that when tin* coupon is ar¬ 
ranged as I have indicated in my previous statement and 
the statement of the specific language of the specification,I 
that it is the sixth coupon, no matter how it is marked? A. 

I think that is what he means by that statement, be- 
298 cause he speaks of five previous payments having 
been made, but inasmuch as he savs the sixth one is 
Xo. G, I would draw the inference there that the previous 
numbers had been in order, but I would not state neces¬ 
sarily that those previous numbers have a cipher before 
them. That is the point I am making. 

(,). You would have no difficulty in arriving at that prop¬ 
osition, would vou ? A. I would sav this, that he made a 
typographical or some kind of error in what he says when 
he uses “G”. That is my opinion. 

Q. That would not be fatal, would it ? A. I do not know 

what vou mean bv fatal. 

• • 

(,). Fatal to the patent? A. I am not qualified to say. 

Q. You never solicited patents at all? 
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Mr. Kenyon: Your Honor, I do not think the witness 
should be questioned on questions of patent law. I have 
not put him on the stand for that purpose. He is an en¬ 
gineer, and I object to the question. 

By Mr. Hodges: 

Q. Let us approach it from another angle. Suppose you 
were the party to whom this book had been issued, and that 
the payments were $85.00 with each coupon. After you 
had paid six of these coupons, would you then assume that 
you were making your first payment? A. Xo. 

299 Q. Which payment would you assume you were 
making? A. You said I had already paid six or five? 

Q. Six. A. The seventh. 

Q. How would you figure that, by reference to the book? 
A. To be sure I would count the coupons that had been 
torn off. 

Q. With that amount of money you are going to be sure, 
are you not? A. Xo, but with six torn off T would assume 
they had been paid. 

O. Isn’t it a logical function, Mr. Schwarz, referring 
still to the drawings of Exhibit Xo. 4, that the first coupon 
bearing the legend “Payment Xo. 01” and the other data 
on the various coupons except the number being approxi¬ 
mately the same—isn’t it a logical conclusion that all of 
them have payment numbers on them? A. Xow, you are— 

Q. (interposing) I am just speaking from the drawings? 
A. I think it would be logical to assume that they have pay¬ 
ment numbers on them, but I do not think it is clear as to 
just how those numbers appear following that first one. 
(’crtainly there is not anything shown, after the 

300 first coupon. 

Q. What in your opinion was the object of in¬ 
scribing the successive coupons with data indicating pay¬ 
ment on the date indicated? Take the Fig. 2 again. A. 
What is the question, please? 

Mr. Hodges: Read the question. 

(The question was read.) 

The Witness: I do not see that that has anything to do 
with the number. 
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Bv Mr. Hodges: 

Q. routine yourself to the question, please. A. 1 do mf)t 
understand the question well. Maybe 1 did not get it. 
Will you read it again f 

Q. 1 will j)iit it another way. What in your opinion is 
the reason for putting this indicia on all of the coupons? 
A. Which indicia? 


Q. 1 will read it again. It reads in full: “Payment to he 
made on date indicated.” What does this mean? A. I 
think that that means that the payment is due on the date 
punched. 

Q. In other words, it is not an idle statement ? A. I pre¬ 
sume that is so. 

Q. And you consider that has something to do with the 
payment date? A. That is what it says, “Payment 
HOI due on the date indicated.” 

Q. What do you understand is referred to by the 
date indicated? A. The amount of that payment which is 
indicated as is due, say, on tin* lirst coupon on May 

2 in tin* year given. 

Q. That is to say, the date indicated is the day given on 
the coupon which hears this particular legend, is that 
correct ? A. I would assume that that would be the fact. 

( c >. And would you assume that these payments would Ik* 
made at staggered—that is, the coupons would lx* taken 
out in staggered relation rather than in successive relation 
as payments were made? A. Xo, in view of the descrip¬ 
tion in tin* patent and the fact that these first two or three 
are indicated punched on offset dates, that is, such dates 
that are offset, I would assume that the first one, the top 
one, which is tin* first one there, is due on May 2, tin* second 
one on June 2, and the third on July 2. 1 think I have 

alreadv said that. 

Q. They all tie into a definite sequence. Is that correct? 
A. You mean tin* sequence as to the date of payment ? 
Yes. 

202 (,). And the order of payments, too ? A. The order 

of payments beginning with the first one. 

Mr. Hodges: Your Honor, 1 was just going to take up 
the Davis patent, if you would like to recess now. 

The Court: We will recess until 1:30. 
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(Whereupon, at 12:27 o’clock p. in., a recess was taken 
until 1:30 o’clock p. m. of the same day.) 

303 After Recess. 

(The trial was resumed at 1:45 o’clock p.m. before His 
Honor, Mr. Justice Luhring.) 

The Court: Proceed. 

Mr. Kenvon: Mav I now ask that the amendment to the 

w • 

answer ordered yesterday be filed? 

The Court: Let it be filed. 

Mr. Kenyon: In order to simplify matters about this 
newspaper exhibit, Defendant’s Exhibit Xo. 11, I have told 
Colonel Hodges that 1 do not expect to rely on anything 
set forth here except the date and the title and the fact 
that this appears to be written by Charles Hall Davis, and 
a description of the method of use and the drawings which 
appear in the fourth, fifth and seventh columns. 

Mr. Hodges: Mark lines to indicate where vou begin and 
end. 

Mr. Kenyon: That will simplify the matter for identifi¬ 
cation. 

The Court: Does that purport to be written by the in¬ 
ventor, Charles Hall Davis? 

Mr. Kenyon: The same man. 

Mr. Hodges: On the public use we will not need any 
more time on that. Your Honor said I might have 30 days, 
but we will not take that. 

The Court: All right. This is your witness for 

304 further cross examination. 

Mr. Hodges: Yes. 

Thereupon, Elmer H. Schwarz, the witness on the stand 
at the time of the noon recess, resumed his testimony as 
follows: 

Cross Examination (continued) 

By Mr. Hodges: 

Q. Referring to the Davis patent which is Defendant’s 
exhibit 7-b, how many coupons are there indicated on the 
Davis patent! A. There are six interest coupons as the 
example in the drawings. 
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Q. 1 refer you to Fig. 3 of the drawings of that patent 
and on the right hand there are three legends, and I will 
call your attention to the middle one, which reads: “Xot 
more than six coupons attached, the last being Xo. 6.” 

What do you understand that to mean? A. 1 understand 
that to mean that there are six coupons, six interest cou¬ 
pons attached to this hook, the last one being Xo. (i and 
tin* first one being Xo. 1, the number of the coupon being 
shown in Fig. 3. 

Q. Is it your position that there are only six coupons in 
that book? A. Six interest coupons, yes. 

305 ( t >. I call your attention to Fig. 7 and right at tin* 
top of the page the title of the particular blank 

reads: “Three per cent coupon certificate of deposit.” 

Is not that a coupon also? A. Xo, that is called the cou 
pon certificate. 

Q. Is it not in fact a coupon? A. 1 think In* has made ii; 
clear in the whole description of the patent all the way 
through that he considers the coupons that are payable al 
these different dates as coupons but he calls the certificate 
tin* certificate card as such. I think he has made a clear 
distinction there. 

( t ). in the use of this Davis book as disclosed by the pat¬ 
ent, is not his certificate of deposit an essential part of 
the book? A. It is an essential document for the holder 
to have, that is, the man who loans the money to the bank, 
whether he tears it off and keeps it or not. 

( L ). It is a part of the book? A. It is a page of the book 
as he receives it as a reeenpt for the original deposit. 

( t ). Is it an essential part? A. Yes. 

Q. The same is true of the first page, the signature card? 
A. For the bank to have. 

306 (,). Xo, the common sense operation, tin* practical 
application of the use of that book? A. Xeither of 

those two that you are asking about are essential so far asj 
an account of the interest coupon is concerned. The re¬ 
ceipt is a desirable thing to have by a man, to have when 
he pays money to the bank. 

Q. Then, as I understand you, you do not consider those 
essential parts of the practical operation of this Davis 
disclosure? A. I think it is an important part and in that 
sense an essential part of the whole transaction. 
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Q. It is either essential or not essential. A. I think it is 
essential. 

Q. Now on yesterday I believe you read from the parts 
of the specifications of the Davis patent, and you read from 
page 1, lines 73 to line 95. What is your understanding of 
the meaning of this matter? A. He is pointing; out there 
this. 

Q. I will withdraw that question and reframe it. Yes¬ 
terday I understand that you read from the Davis specifi¬ 
cation, page 1, commencing at line 73 and ending at line 86. 
Will you read from there on to line 95, to and including 
line 95? A. From 85 on, I read: 

“The present instrument, however, differs from 

307 that referred to in several essential features, these 
features combinedlv providing for safety and econ¬ 
omy in issue, and insurance against tampering with any 
portions of the instrument which would monetarily affect 
the instrument or contract entered into between the issuer 
and the person to whom issue is made, these forming the 
principal objects of the present invention.” 

Q. What do you understand by that statement ? A. He 
explains what the means are. 

Q. What do you understand that he means? A. In view 
of what follows, T would have to answer that. 

Q. You are interpreting the patent. What do you under¬ 
stand that to mean? A. He thinks you will have less tam¬ 
pering if you have a number of indicia punched through 
the coupons in succession rhtlier than to write the indicia 
as of the day of the month, the month, and the year, and 
the interest amounts and the deposit. 

Q. Was there any particular reason why you did not 
read that in your direct testimony? A. I think I said when 
I testified on direct that I was not going to read all of the 
specifications but the part which seemed to me pertinent 
to the issues in this case and to a simplified explanation of 
this invention. I did not want to go further than 

308 that but I laid particular stress upon the simulta¬ 
neous punching of these indicia, particularly the 

month dates and years. 

Q. Boiling your answer down to a few words, you did 
not consider it important to read it? A. No, I explained 
the other indicia that I did not quote from in the specifica- 
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tions when I came to describe the various examples of the 
Davis patent which are in booklet form, and 1 went quitp 
fully into every phase of those coupons. 

Q. You are going too far afield. 1 am asking you aboujt 
this particular transaction of what is on the hooks. As 
understood you to say in answer to my question, you wen 
only going to read the combinations you considered ini 
portant. A. Important to an understanding of the part 
of this disclosure which seemed to me to he pertinent anj.1 
of importance to the issues in this case. 

( c ). That means that you did not consider this important 
to an understanding. A. I do not want you to take that 
meaning. I will he glad to explain any other features yo|i 
or the Court may inquin* about and discuss them. 

(,). T have no doubt of that. Now, referring to this samle 
matter that we have been discussing in lines 86 and 87 
these words occur: “The present instrument, however, dit 
fers from that referred to in several essential features.” 

What is meant by that? A. The previous patenjt 
30!) that he had taken out. 

( t >. That is S3.”>703, referred to in the second para) 
graph of page 1. Take this Davis book, what would ha] 
pen if the last two coupons of the book were detached bt 
fore the time they were due.' A. They would just be do 
tached. 

Q. What effect would it have on the book? A. Thc;jr 
would be missing from the book. 

( t ). But what happens to the book? Does it injure or do 
stroy the* book? A. It oloes not destroy the usefulno*ss of 
the previous coupons. 

Q. IIow will tile holder be protected if those coupons ai 
useol? A. If they an* missing? 

Q. Yes. A. Tlu* coupon certificates, as you understand!, 
are as much of a record of payments due as anything else. 
That is the prime purpose, to indicate to the bank when 
the payments are due. Now, I suppose if they were acci- 
dentallv lost or torn out, thev could be taken care of M* 
the bank. 

Mr. Hodges: I object to that as being volunteered. 

The Witness: I am trying to find what the purpose is ojf 
taking them out. 
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310 By Mr. Hodges: 

Q. Do not tell what the bank is going to do about it. I 
am asking you about the physical condition and the ne¬ 
gotiable value of the parts of the book if the book lost two 
coupons out before the others are due. A. If the two cou¬ 
pons were taken out previously, that would indicate that 
this man had only four interest coupons to mature and 
that those four were shown up at the bank, if they showed 
up at the bank they would be paid for. 

Q. Take the case of Mr. Kelly’s child that Mr. Kenyon 
referred to yesterday; suppose they were burned up, what 
would happen? A. The same thing would happen with the 
Kelly book. 

Q. The book would be of no value? A. I would not say 
that. The coupons would be missing. 

Q. There would be a loss to the holder of the certificate, 
would there not? A. Not necessarily. That depends on 
the attitude of the bank. The bank has a record of all 
coupons paid and it has the coupon and it has a record of 
the transaction. If he could prove that those were acci¬ 
dentally removed by their records, that they had not paid 
many of those certificates, they would probably make good 
at the time the certificates were due. 

Q. Is there anything in the patent that specifically 

311 tells you that? A. It does not, but it shows the posi¬ 
tion of it. There are so many coupons in that book 

and spaces on every coupon, and if this man had only re¬ 
ceived interest payments and the fifth is due, they would 
know that at the bank from the coupons that had been torn 
away. 

Q. Please point in the specification of this patent to any 
disclosure directing the removal of the lost coupons or 
what the effect would be if thev had been removed? A. I 
get that information from the record that the bank would 
have when the man signed up his first book and signed the 
signature card, because on the face of the signature card 
it is a repetition of the number of coupons that are at¬ 
tached, and the last number, and also says, that the last 
interest check is number 6, and if the bank is to receive 
each one of these interest coupons, that is the bank’s re¬ 
ceipt for the payment thereof and if the bank has not re- 
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ceived all of those coupons and the depositor goes to it 
with a book from which four have been removed and they 
do not have the other two, 1 think that is a matter of ad¬ 
justment between the bank and the man to show that these 
coupons have been lost. 

Q. Those coupons are payable to the bearer, are they 
not? Is says so, 1 think, on the face of the drawing. A. 
It says, payable to John Doe or order. 

Q. What figure are you reading from? A. Tint 

312 is the wrong one. That is correct, payable to bearer. 

Q. So that there is nothing to prevent anybody, if 
those coupons had become detached, anybody who might 
find them on the street, coming to maturity, to present them 
and get the payments because there is nothing to prevent 
it? A. No; that is true; that might happen. 

Q. I might have misunderstood you. I understood you a 
moment ago to sav that the bank could issue Davis book for 
a shorter period by detaching some of the coupons. A. It 
could do that. 

Q. Is there anvthing in the patent to tell vou that? A. 
Yes. 

Q. Point it out. A. It says this, on the certificate it says 
that the man receives— 

Q. (interposing) Read what it says on the certificate. 
A. It reads—To collect your certificate, write vour name 

w 7 v 

in the line below just as it is written in the face of the cer¬ 
tificate, and present certificate with all unmatured coupon^ 
attached. 

That is on the back of the certificate. 

Q. How could those two last coupons be presented at-| 
tached? A. You did not ask me that. Your ques-| 

313 tion was, what would happen and refer to something 
I said in direct examination, that the several cou¬ 
pons could be unused. 

Q. That is not my question. I understood you to say 
that the book could be issued by detaching some of the cou¬ 
pons where the interest period, that is, the time of ma-j 
turity, may, instead of being 12 months, be six months.j 
That is what I understood you to mean, that with the 12 
coupon books you could take six coupons out. A. That is 
the same thing I said, whether you tear it off and put it 
under the bank’s nose or have the unmatured coupon. 


164 THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 

Q. You are either quibbling or do not understand what 
1 mean. In Fig. 4 the first line of the coupon says: “The 
title to this coupon will pass by delivery.” Is that what 
he means? 

Mr. Kenyon: Put the question so he and I can under¬ 
stand it. 

The Court: You detached two coupons and 1 find them 
and take them to the bank and cash them at the due date. 

If I understand what he said before that, he made the 
statement that if the bank wanted to detach two coupons 
and issue the books with four coupons, that that could be 
done. If 1 am mistaken about that, 1 want to know it, but 
he says I am correct in my statement. 

Mr. Hodges: I am following the line of examina- 
314 tion that Mr. Kenyon asked on the patent in suit, 
asking almost identically the same question. 

The Court: Go ahead. 

The Witness: It would not change the interest rate. It 
would merely shorten the period during which his money 
was on deposit and there is no direct statement in there to 
the bank, no instruction to the bank on those books that I 
can find that says you should remove coupons at the rear 
if you want to have this interest-bearing period made out 
for a shorter time with a given number of coupons. 

The Court: That is what Kelly does to his 12-page book 
and takes out two if he wants to. 

The Witness: There is no instruction in the Kelly pat¬ 
ent about that. 

The Court. That has got to be done with this Davis book. 

The Witness: Yes. 

i 

By Mr. Hodges: 

Q. It might be physically done, but I am after something 
else. Is there anything in the patent that would tell you, 
for instance, that you would issue a book for less than the 
exact number of coupons required for your interest pay¬ 
ments? A. There is no definite instructions to that effect, 
but there is, I believe, a definite statement in the coupon 
that you do not need to leave your money in for the full 
time, and if you do do that, you can return un-matured 
coupons. 
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315 Q. There is no doubt of that, but I am asking you 
about tile physical structure, not how you use it. A. 
The physical structure, from what I have read in the patent 
itself and in the drawings, there is nothing stated in there 
that if you want to issue the book for the shorter period of 
time, if the bank knows that at the start it does not deliver 
them but tears out the rear coupon ends. 

Q. You can do that in the Kelly patent? A. Do what? 

Q. Remove coupons from the back without destroying 
the utility of the book? A. That is the same in Davis. 

Q. It would not destroy the utility of the book? A. No, 
not that I can see. 

Q. You are sure of that? A. Yes, I do not see any 
reason for it, whv it would destrov the utility. 

Q. In the Davis patent the number of coupons detach*- 
able that you have depends upon the rate of interest, does 
it not ? A. That is right. 

Q. It is figured on the basis of the payments of one per 


cent interest, that is, one per cent each month? A. In the 
particular example that he gives, yes. 

Q. Is there any other example that you know of \ 
316 A. Xot suggested in the patent. 

Q. In all these books here they are based on the] 
monthly payments, are they not? A. Yes, I have seen 
some where the only ones 1 have referred to have the one 
per cent. 

(,). Would you say that if a different rate of interest was 
selected, that vou could use the same forms that are in the 
Davis patent, and let us assume now it is six per cent. A. 
The question is what? 

Q. Would you use the same arrangement of date indicia ?i 
A. The same arrangement of the coupons would offset! 
them just as that would require a different printing. 

Q. On page 1, line 73, it states: “The instrument form-! 
ing the subject matter of my present invention, like that 
of said Letters-Patent, provides for the use of coupons 
each of which has a face value of one per centum of the 
obligation.” 

That is what 1 understand you agree is true? A. Yes. 

Q. The number of coupons provided for each interest 
year corresponding to the rate of interest, for instance, if 
the rate of interest is three per centum, three coupons, each 
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having a value of one per centum of the face value of the 
obligation—you assume that is on the basis of one per cent 
each month ? A. In the examples he is talking about, yes. 

Q. What would happen when there is a place 

317 where the interest was five per cent ? Could you use 
the Davis system? A. You could use it, but you 

would want to then have a date of maturity appear upon 
the coupon in some form so as to divide the year into five 
parts. 

Q. Would you use the same spacing of monthly periods 
as set up in the Davis patent? A. You have an offsetting 
of those particular period dates. 

Q. As a matter of fact, you would have to divide that 
into yearly payments by five to get one per cent? A. Yes, 
you would have to have a date appearing on the coupons. 
It is just one way. 

Q. Just illustrate how that could be done? A. It would 
be difficult. For instance, if you had a date of deposit 
occur, sav, on Januarv 1st, vou would take two-fifths of 
a year from that time, and you would punch a date of Jan¬ 
uarv 1st, then vou would have the next interest date 
punched. There would have to be a date that would be 
close to that particular date when you start, and you would 
punch the date and then you would punch the date when 
the first interest calculated with the two-fifths of a year 
would fall into another indicia column and directly under 
the next would be the next one-fifth of a year, which would 
be 2-2 5 months apart. 

318 In other words, if the date was on January 1st, to 
start with, the next date would be, say, the interest- 

bearing date would be January 15th, then the next date 
would be around March 25th. March 25th would be di¬ 
rectly under January 15th, at tin* end of the iu-xt interest 
bearing date, and the next one would be one-fifth of a year 
beyond that. It would be a little harder to work out than 
the even date. 

Q. The same would be true of 4 l / ^> per cent, which is not 
an uncommon rate of interest ? A. You could do it. It is 
similar to slight disparities and computations when you 
punch the 31st day of the month on most of these books 
we have been talking about, and we find a similar date 
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punched, February 31st, so that you could not always make 
them come in properly. 

Q. In the example you have stated, 5 per cent, you would 
have the next date of Januarv sometime in March? !a. 
Yes. 

Q. Turn to the Davis patent and tell me what date im- 

mediatelv follows Januarv. 

• * 

Mr. Kenyon: Vertical or horzontal? 

Mr. Hodges: Vertically through the successive coupons. 

By Mr. Hodges: j 

Q. What is immediately under January on the ne|xt 
coupon? A. Where they are four months apart, it would 
be May. 

319 Q. So that you would have to completely revise 
the layout of your monthly indicia to be all right 

for every change of the interest rate, would you not? A. 
I did not mean that particularly. 

Q. I am asking you. A. 1 see what you mean, yes, you 
would have your arrangement in accordance with the re¬ 
quired period of time that the two interest coupons are 
apart from each other. 

Q. That would be true whether you went to 5, 6, 8, cr 
10 per cent ? A. For the even numbers like 6 or 4. 

Q. Anything divisible into 12, you could follows this? 
A. Anything divisible by a whole number into 12. 

Q. But where you get an odd situation, you have to re¬ 
vise your date indicia for this particular unit so that you 
mean that if you had a rate of interest at 5 per cent or a]t 
7 per cent, going above the usual interest, but sometime^ 
we have those rates, this hook is not flexible enough to b|? 
used without substantial change? A. I think it is flexible 
enough. But you would have a different printing for dif¬ 
ferent periods of time. If Mr. Kelly uses a bi-monthly 
book, which he testified also came in the meaning of the 
Kelly patent, then you would have to have an entirely dif ¬ 
ferent one for that. 

Q. Stick to the monthly hook. There is no trouble 

320 about that in the Kelly case? A. In so far as his 
patent goes, he would have to have a different print¬ 
ing for different vears. 
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Q. What do you mean by different printing? The years 
are not in the claims. A. I was not referring to the claims. 

Q. That is the trouble. Yoti are not talking about what 
I am talking about. A. I am talking about the Kelly dis¬ 
closure. 

Q. Answer my question. The year dates are not in the 

Kellv claim ? A. 1 do not find them in the Kellv claim. 

• • 

Q. They are not there? A. They are not in the claim 
but they are in the disclosure* 

Q. The claims are here in suit. You understand that? 
A. Yes, but in the examples of the invention Mr. Kelly 
placed on the chart, he has the years punched, and I under¬ 
stand they would be normally punched according to the 
patent if you were going to have an accurate record. 

Q. As long as you want to be technical about it, the 
patent says the year number may be omitted. A. I do not 
see that statement. 

Mr. Hodges: It is there. 

Mr. Kenyon: Is that the invention that omits the 
years ? 

321 Mr. Hodges: That is not the question. 

The Witness: It says here, the invention applies 
whether due date payments are expressed in days of the 
month, as usual, or in days, months and years. If all of 
the payments are in a given year, you could use one year 
date. If they are going to extend over several years, I 
would understand the patent to mean that you would want 
to indicate a proper year for the date when the installment 
is due, otherwise there would not be any accurate informa¬ 
tion to the holder of the coupon book when the payment 
was due. It says, if a coupon book should be desired to 
cover a period of years that extends more than one year, 
as most of the Davis coupons do, the year payment could 
be added and punched in the same manner and on the same 
principle. , 

Bv Mr. Hodges: 

Q. Would you say it should be discretionary; A. If the 
coupon should be desired to cover a period of years? 

Q. The year payment could be added. It does not say 
that it must be added. A. It does not say must, but the 
implication is that you can add them and punch them in 
the same way you punch the months. 
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I 

I 

'J. There is no complication about the language. A.| I 
think I have interpreted it the way it would be in 
.‘122 common sense meaning. 

(,). It is not involved. A. There is nothing physi¬ 
cally compulsory about these instructions. You do not 
need to punch the years if you do not want them, nor the 
date of the month on any of those books but it is the 
proper thing to do. 

( t ). If in the Kelly patent there would be 12 payments due 
in a vear, would it he necessarv to make anv changes in 
the relation of the month indicia for payments commenc¬ 
ing in any particular months of the year? A. That depends 
a little on what month you start with. 

Q. Start any month. A. It would mean that there are 
only 12 coupons. According to the patent here, if you stun, 
for example, in duly, 1930, you would have to change till* 
printing of the year indicia. 

( t ). I have not asked you about the year indicia. 

Mr. Kenyon: You asked him according to the Kelly pat 
cut. It is done in the Kelly patent. 

By Mr. Hodges: 

Q. I simply confine it to my question. \Ye have dis 
of the year. A. The question is if you started. 

Q. Have you got one of the Kelly hooks there? Justj 
take this, plaintiff’s exhibit Xo. (>, and disregarding the 
issue between us for the time being as to the pay-1 
323 meat numbers or the years? A. Have you one just 
like the patent? 

Mr. Kenyon: (i-a. 

The Witness: (’an we use that one? 

Mr. Hodges: Surely. 

Bv Mr. Hodges: j 

Q. I)o you need any different coupons in that hook or any| 
change of the positioning of the monthly indicia irrespec-i 
tive of where you start your first payment? A. Xo, if the) 
oavments are to he made monthlv. 

I • • 

Q. I am assuming it is monthly, as in the Davis patent. | 
A. In Davis, if a book is printed for payment of the cou¬ 
pons every four months as he shows, then you can use 
that one page for any month you want a payment in and it 
is good for that period. 
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Q. There is a difference between the Kellv device and 
_ • 

the Davis device in that Kelly is dealing with payments to 
be made by the owner of the book, the holder of the book, 
whereas in Davis payments are to be collected by the holder 
of the book. A. In one case the payment goes out from 
the holder of the book and in the other case it comes in. 

Q. One is a negotiable instrument and the other is not. 
A. I think that is accurately stated and in that con- 

324 nection I think I brought out in my direct testimony 
that in one of these Kelly patents, 1 think the second 

one, the statement appears that these can be used in re¬ 
verse, that is, the bank, in the case of the obligation book of 
that kind where installments arc payable can hold on to 
the book instead of the one who borrows the money. 

Q. The Kelly patent is designed for an entirely differ¬ 
ent use from that of the Davis patent? A. One is an in¬ 
terest coupon and tin* other is a coupon representing an 
obligation on the part of the borrower, whereas the other 
represents an obligation on the part of the bank. 

(,). One represents borrowed money and the other repre¬ 
sents investment? A. They are both borrowed money. 
The bank borrows the money from the depositor, whereas 
in the other case the borrower borrows the monev from 
the bank. 

Q. So far as the holder of the Davis coupon book is con¬ 
cerned, it represents invested money. A. It represents 
money invested by the holder of the book and it gives you 
a record of the interest payments that are due him and 
when they are due him. 

( t ). It does represent the invested money.’ A. Yes. 

Q. In the other it represents a debt? A. It is money 
invested in an automobile, for example. 

325 Mr. Hodges: I want your Honor to note that he 
is quibbling. 

The Court: I know what you are talking about. In the 
first place, we have a certificate of deposit and a man loans 
the bank $500, an invested loan, and they pay him interest. 
Is that right? 

Mr. Hodges: Absolutely. I wanted to bring that out 
in the record. 

The Court: If I want $500 from my bank, they give me 
that little book and I have to pay on that. 
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By Mr. Hodges: 

Q. As 1 understand you, the Davis book is predicated 
upon the amount to be paid each month. That is the rate 
of interest. A. That is right. 

Q. If that rate of interest changes, then the Davis book 
must be modified? A. I should say so. 

Q. In the Kelly book, if the amount of payment changes, 
does that affect the arrangement of the book? A. Yes. 

Q. It is predicated on time arrangement, giving the 

amount of the installments, on that time plan? A. On tl e 

installment indicia the amount due is stamped throughout 

the book and von have to modifv that if von change 
• • • ~ 

326 the payments. 

Q. I ask you if you had to modify the month iil- 
dicia? A. No. I 

Mr. Kenyon: Is there any difference between the Kelly 
and the Davis book in that respect? ] 

The Witness: No, I do not see any difference. 

Bv Mr. Hodges: j 

I 

Q. That is your opinion. | 

Referring against to the Davis patent, for instance, onj 
Fig. 2 we find the reverse side on the signature card andj 
then on Fig. 4 the reverse side of the first coupon,which) 
carries a diagram of the month indicia. Is that essential 
to the practical operation of the Davis book? A. The rear 
part ? 

Q. Yes. A. No, as I said before, I do not think that any 
of these parts additional to the coupon, the front face of 
the coupon, are essential to the record which the holder of 
the coupon wants to have in order to determine when the 
interest coupons are matureable. 

Q. Why are they illustrated and described in the Davis 
patent? A. Those things are to give him additional con¬ 
venience if he wants to know and wants to hark back to the 
time when he made the deposit, which he could figure 

327 out in another way, if he wanted to take a certain 
date of payment due on a coupon, and knowing that 

he was paying so many a year, he could multiply the month 
period by the number of coupons and this way by having 
a record on the rear of every coupon of the deposit date in 
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addition to the date when the interest is due on that coupon, 
and also a record of the interest on the original deposit, 
he can look to the rear of his coupon to get that additional 
information, but the only thing that is really effective, so 
far as the due date and the amount of interest that is re¬ 
quired on each of those coupons is on the face of the cou¬ 
pon. 

Q. But they are shown and described as a part of the 
operation in the patent. A. It is part of the printed mat¬ 
ter. 

Q. For the convenience of the holder? A. For the con¬ 
venience of the user. 

Q. I suppose you observed that Davis considered it im¬ 
portant enough to incorporate it in his claims, did he not l 
A. I notice that in the claim, the combinations which lie 
is claiming, cover the various sheets comprising his cou¬ 
pon book, but if you will refer to line 12 on page G of the 
patent, the part that is really essential, the essential fea¬ 
ture of his improvement over his previous patent and in 
which he draws upon particularly in the patent, this langu¬ 
age is used: “—said interest coupons each having 
328 its upper face provided with interest indicia at one 
end and date indicia extending longitudinally 
thereof to designate the date of maturity of each coupon, 
the reverse face of each of said coupons having deposit 
indicia at one end thereof of like numerals of different de¬ 
nominations to that of said interest indicia and in registry 
with the same.” 

He speaks of these various indicia being acted on simul¬ 
taneously by a single operation. That is the part upon 
which he lays the emphasis after he has described the 
set-up of his book. 

Q. I did understand you to refer to the principal part of 
his invention. I do not recall how you expressed it, that 
is, in prefacing your answer. A. I called attention in my 
direct testimony, for example, to page 3, line 112. 

Q. You were not reading from the claims? A. No, but 
I made it clear that I had pointed out certain parts. 

Q. My question was directed to the claim. A. I was 
only interpreting the claim. 

Q. I asked you if it was in the claims. A. I think I said 
that it includes a combination of the make-up of the book, 
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which includes signature card, certificate, and interest cou¬ 
pon, so far as the essential features of the book are coji- 
cerned. 

329 Mr. Hodges: I object to that as volunteered. 

The Court: All right. Go ahead. 

By Mr. Hodges: 

Q. Take Defendant’s Exhibit No. 10, was that made up 
for the purposes of the case as an illustrative example.' I 
am merely asking that for information. A. What do you 
mean, was it made up for printing or filling in' 

Q. The book. A. Yes, this was made under my supervi¬ 
sion, the filling in. 

Q. The pages? A. That is correct. 

Q. This exhibit followed the Davis patent in direct re¬ 
lation to the certificate and the interest coupon and the 
certificate of deposit ? A. Yes. 

Q. Referring to Exhibit 8 of the document, Commercial 
& Farmers National Bank of Baltimore, where did you ob¬ 
tain that? A. I obtained it from counsel, Mr. Kenyon, j 

Q. As far as you know, that was not made up for tin]* 
purposes of the case? A. No. I do not understand that i| 
was. It was in that form when I received it, and 1 believtj! 
that is the form that it has always been in. 

330 ( t ). You do not know of your own knowledge tluj 
sources of it? A. I believe it was obtained from 

Mr. Davis. 

Q. You do not know as a matter of fact? A. 1 did notj 
see it given bv him to anvone, but that is mv undcrstuml -1 
ing. 

Q. I will repeat the same question with respect to Ex-} 
hibit No. 9. A. The same answer as in the last question. 

Q. Is the monthly indicia on Exhibit 8 in the same posi¬ 
tions as on Exhibit 9? A. I presume you mean to the 
month, to begin with the same month at the extreme left, 
tin* earliest date. 

Q. Yes. A. No, in one of these exhibits. Exhibit S, the j 
first due date of interest or the first coupon, coupon num¬ 
ber 1, is March, 1910, and in the other book, Defendant’s 
Exhibit 9, the first interest coupon begins with December, I 
1909. That is, in this particular exhibit, that is the earliest j 
month date appearing on the oook which has not been 
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punched as to its indicia for day and for other informa¬ 
tion. 

Q. Now, referring to Defendant’s exhibit 9, there is a 
patent notice I call your attention to. Will you read it? 
A. Patented November 19, 1906, by Charles Hall Davis. 

Any infringement will be prosecuted. 

3.11 Q. Do you know what patent that referred to? A. 

That is the earlier patent, the second patent, ap¬ 
parently had not been issued at that time, because it did 
not issue until 1914. 

Q. Would you say that is the patent mentioned in the 
second paragraph of page 1 of the Davis patent? A. T be¬ 
lieve it is. I think the dates correspond—no, the dates do 
not correspond if this printing is correct. Probably the 
printing is not correct. 

Q. What does the printing say? A. November 11), 1906, 
and the date in the patent is stated as November 13, 1906, 
but since the patent is usually issued on the same day of 
the week, I imagine there is an error in printing. 

Q. Either 13 or 19 would be in error. A. In one of the 
other exhibits, Defendant’s Exhibit No. 10, the date is given 
as November 13, 1906. That is the correct date, I believe. 

Mr. Hodges: I might digress and say that patents al- 

wavs issue on Tuesdavs of each week. That is the invari- 

• • 

able rule. 

By Mr. Hodges: 

Q. To the best of your knowledge, you think that is the 
patent meant bv Davis in the second paragraph referred 
to? A. 1 do. 

Q. Mr. Davis in his patent, Defendant’s Exhibit 
332 7-b, makes some very decided criticisms of that pat¬ 

ent structure, does he not ? A. Will you point to 
the part you have in mind? 

Q. First of all, on page 1, commencing at line 86, I call 
your attention to the fact that he referred to certain feat¬ 
ures of this previously patented structure. Now, I call 
your attention to page 2, I think line 96, and will you read 
from there down to the period on line 127? A. You mean 
read from line 95? 

Q. Yes. A. It reads: 
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“As in the case of the patented instrument hereinbefore 
referred to, the successive interest periods are arranged in 
such manner that each interest coupon exactly covers the 
interest-amount on the principal on a basis of one (1%]i 
per centum, this arrangement being provided by dividing 
the year into the proper number of successive interest pe¬ 
riods to provide for such one per centum rate. By this 
arrangement the face value of any one interest-coupon wil 
be exactly one one-hundredth of the principal. In the prior 
construction indicated the use of two sets of indicia on 
each coupon enabled a comparison of punched indicia to 
ascertain the correctness of the interest computation, butj 
by reason of the fact that the two sets of indicia require 
separate punching, the presence of a discrepancy be- 

333 tween the punched indicia would not indicate whether 
an error was made at the time of issue or was pro¬ 
duced by clever manipulation of punchings. Another pos¬ 
sible source of error-making is produced by the require-] 
ment of punching a series of double indicia, the instrument] 
referred to providing a series of coupons on one leaf suffi-j 
cient in number to cover the period of a year. And in said] 
prior instrument, the certificate of deposit did not bear] 
punched indications of the amount, the latter being written 
on the face of the certificate.” 

Q. That is where T asked you to stop. A. It might be 
instructive in connection with this last statement about it 
being necessary to write certain things on the face of these 
sheets, to go back to page 1, paragraph beginning line 53, 
which reads as follows: 

“While the instrument referred to permits a wide ex- j 
pansion in the use of interest-bearing instruments which j 
include the interest-coupons, said instrument requires the 
insertion of dates and other data separately in the body of 
the certificate and in each coupon, as well as requiring the 
separate completion of a plurality of interest-coupons; and 
while it is possble to indicate the amount of the obligation 
and the amount of the interest of a plurality of cou- 

334 pons by punching certain indicia thereon, such l 
punching requires the punching of the amount and 

the interest indicia separately.” 

Then he says that the subject matter of this invention is | 
to have a single punch mark for the indicia, both for the j 
amount and for the date of maturity of these coupons. 
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Q. In other words, that means that he recognizes that 
the old device was punched by separate operations? A. No. 

Q. What does he mean? A. The old device, you have to 
write in the interest maturity date on a number of coupons 
on a single sheet. That is, if there are three coupons on 
a single page representing the interest for the year,—he 
speaks of that in the part which you had me read—in this 
case he has a single sheet representing a single interest 
coupon, and therefore, having them all superposed, the 
whole bunch of coupons, in the entire interest period, he 
is enabled to use one punching, a single punching to indi¬ 
cate the months and a single punching for the day of the 
month when the interest coupons become due. 

Q. Take the Davis patent. Let us assume a situation 
that, unfortunately, the bank teller who would be issuing 
the certificate had a punch which would not go through all 
of the pages at one time, coupons on these certificates, and 
so on, and suppose, therefore, he just punched each 
335 coupon separately or each date separately in the 
proper place. I am assuming there is no error in 
the position of his punching. Would the certificate as is¬ 
sued be any different from that shown instead of punching 
one hole through, if they are punched separately into posi¬ 
tions directly under each other? A. You mean his punch 
would only be good for one sheet? 

Q. No. I will put it this way: Take Fig. 1 of the patent. 
Suppose I took a punch and punched as marked the first 
one on the coupon, and then I came to the first coupon and 
punched at July and turned over to the next coupon and 
punched to November, and did that with all the subsequent 
pages, after that was done you would not have any differ¬ 
ent instruments. A. What would you do with them? 

Q. You could punch them with a lead pencil if you wanted 
to. A. I suppose it is possible. I suppose you could do 
that with any of the books. 

Q. You can do it with the Kelly book, too. A. You could. 
It would not be a very good punch mark. I would not want 
to rely on it by punching a book that way. 

Q. Is it any physical possibility A. Possible to punch 
them that way, but it would be a ragged hole. 

Q. An ordinary conductor’s punch would not go 
through all of them. A. You could do it that way 
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provided you were careful to see that all the months that 
were supposed to register with those were the months. 

Q. With the utmost care taken and that they were cor¬ 
rectly punched, you might have a practical instrument? A. 
I think that is correct. 

Q. That would he true of Kelly too? A. Yes. 

Q. Then you do not think it is essential to the success of 
either of those books to punch all the coupons at the same 
time? Answer yes or no. A. I think it has an accompany¬ 
ing function that you would not get away from the fact 
that the purpose of having this registration is to permit 
single punching. 

Q. That is not responsive. I repeat the question. A.| I 
think 1 answered your question first that you could do lit. 

Q. 1 am not asking that. A. What is the question? jl 
suppose the book would be the same. I thought I answered 
every part of it. 

Q. In other words, you can do with a number of punches 
what you could do with one punch? A. You can do thht 
with the Kellv book or this book. 

337 Mr. Hodges: They are trying to assert that ycju 
must punch through every coupon in one operation 
on the Kelly book, and if you punch them one at a time you 
would have identically the same book. 

The Court: The purpose of it is to save time. 

The Witness: Both patents tell you to do that, both Kelly 
and Davis. 

Mr. Hodges: Of course, and the utility of the book is not 
destroyed. 

The Court: That is the chief novel feature of the inven¬ 
tion of Kelly arranging the dates on the coupon so that one 
punch will indicate the month due on all the coupons. 

Mr. Hodges: It does not make any difference whether it 
is all done at the same time. 

The Witness: Davis says the same thing on page 3. 

Mr. Hodges: The purpose is to make the record. I show 
you this Defendant’s Exhibit No. 11 and understand that j[ 
am pursuing this examination without waiving my objec¬ 
tion. 

The Court: You always do. When I admitted that ove^ 
your objection, you have your exception. 
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By Mr. Hodges: 

Q. Do you know where that was obtained? A. I am quite 
sure that was also obtained from Mr. Davis. 

Q. You only know that because Mr. Kenyon handed 

338 it to you ? A. He gave that to me as coming from 
Mr. Davis. 

Q. Have you examined that carefully? A. With reason¬ 
able care. 

Q. I will call your attention to five figures, on the second, 
third and fourth, the holes are indicated by a printed mark. 
Is that correct? A. Yes. 

Q. Take the first one. Are those black spaces printed in 
there? A. Most of them are. Some of them appear to 
have been touched up with ink in circles, a matter of print¬ 
ing, it does not come out well, but I see a definite circle 
around them and there may have been a little ink or pencil 
added to it. 

Q. See if the ink goes through on the back of the page. 
A. Yes, but on number 2, on the second and third, fourth 
and fifth illustrations, none has been applied there and I 
should say the position in which these are shown, all of 
them, there is a correspondence in the punching as between 
one and all the others. Thev seem to be in their right 
places. 

Mr. Hodges: I move to strike that exhibit, because it has 
been altered, and admittedly so. 

The Witness: That looks like a regular circle in 1908 and 
I can see a circle on the amount deposited, so that appar¬ 
ently the printing on some of these is not so clear. 

339 Mr. Hodges: It is immaterial what purpose it 
was, it shows that the exhibit has been doctored. 

The Witness: It is only on the first one. 

Mr. Hodges: As far as I know, it is only on the first 
figure. 

The Witness: It has not been altered on the inside 
coupon. 1 do not think there is an alteration. It is simply 
a pencil or ink put within circles but was probably not 
printed as distinctly as the other statement. 

Mr. Hodges: The whole thing raises a doubt as to the 
exhibit. 

The Court: I overrule the motion to strike, because the 
information brought out on cross-examination does not go 
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to tho admissibility although it might go to the* weight or 
credibility of it. 

Mr. Hodges: That is what 1 am trying to reach. 

The Court: You have called the matter to the atten¬ 
tion of anyone looking at it, who will be on guard. 

By Mr. Hodges: 

Q. In your testimony this morning you made some ref¬ 
erence to printed forms repaired, I think, and I do n|pt 
know whether von referred to that as the Davis book hr 
the Titcomb book. A. I do not know what you are refer¬ 
ring to. 

Q. You made some reference that there would have to be 
some 10 or 12 different forms in the Titcomb book. 

340 The Court: He said that also in connection witjh 
20 different kinds of coupons, or 12 payments, 112 

different coupons. 

The Witness: In anv of these books, whether tliev be 
Kelly, Titcomb, or Davis, if you are going to have off¬ 
setting of any dates, you have to have different printing 
for each offsetting. 

Bv Mr. Hodges: I 

Q. I understand then that you did testify to something 
of that nature this morning. A. I do not know just which 
one, all three? 

Q. How many printing forms are required to print thej 
Davis book, exhibit 9? A. As many different forms as 
there are coupons. 

The Court: They show in Exhibit 9 how many coupons. 
Mr. Hodges: I am asking him how many printed forms 
are required. 

The Court: Including signature? 

Mr. Hodges: Kverything. 

The Witness: I see what you mean, how many different 
printed sizes. 

By Mr. Hodges: 

Q, How many forms would you have to make to print 
that to include evervthing on them ? A. Let us 

341 take the face of a coupon. There are four coupons 
in that Defendant’s Exhibit 9, therefore, for the 
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printing of what ho calls the obverse, the front side, you 
would have to have four forms of set-up. 

The Court: You can print the other matter on some 
of the coupons. 

The Witness: Yes, just that one part. Of course, there 
is a lot of different presses and ways of printing. One 
press might be able to do a lot of printing on some of the 
coupons and other presses not. 

By Mr. Hodges: 

Q. Are you familiar with the art of printing? A. Xot 
very much. 

Q. You know that no matter in what form the printing 
is done that you must have a set-up for each impression ? 
A. Then if you want to number the coupons anywhere, 
you can run them under the; numbering machine and the 
numbering can be carried on separately. 

Q. I will amplify my question. Can you print the re¬ 
verse side of any of those coupons by a plate which 
printed the obverse side? A. Xo, that has to be changed. 
But that is because you are putting on the rear for the con¬ 
venience of the depositor the date of the deposit while you 
have on the front the date when the interest becomes due 
for that coupon. I 

342 Q. But you would have some matter on the reverse 
side that is not on the obverse side? A. The rear 
of all these coupons is the same so that you only require 
a single set-up. 

Q. How many coupons there ? A. Four. 

Q. And five there? A. If you add the front side and the 
rear side as far as the month indicia goes, you would need 
to have four set-ups on the front side and one on the 
o f her. 

Q. That is five. How about the first page ? A. Of course, 
the printed matter giving instructions and the part that 
has to be written in, the blanks for those that require it, 
but the month set-up and the day set-up would be the same 
as on the back of the interest coupon. 

Q. That would be one more impression? A. The thing 
as a whole would be another impression. 

Q. How about the reverse side? A. In this particular 
case, Exhibit 9, the due date of the last interest payment 
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is printed here and that would correspond to the set-up 
for the day of the month that is on the last coupon. 

Mr. Kenyon: If this examination is going into the 
credibility, do not interrupt it, hut if it is what it appeal's 
to be, it seems to me entirely immaterial because 

343 you have the print on the back and front cover of 
the Kelly book. We are only interested in the in¬ 
terest coupon and it is a waste of time to count up the 
printing of those other things. 

Mr. Hodges: You were interested enough to bring that 
out in direct examination. It is important because I do 
not mind saying now that from what he has said all the 
way from the start, that there was a distinct advantage 
in the Kelly device because of the avoidance of this large 
number of printing forms that are necessary in these 
devices, I have that to say. 

The Court: 1 will let you go ahead on that, although 

1 am not convinced of the importance of it. 

Mr. Hodges: The witness could help us a lot if he 
would answer the questions instead of digressing, and we 
do not know whether he has answered the question. I wil 
repeat my question. 

Exhibit 1), how many printing forms are necessary t<| 
print that? A. There would be nine different printed 
forms but not completely different. There may be duplica¬ 
tions. 

Q. It would have to go through the press nine times? A. 
That I could not answer. That would depend on the type 
of press possibly. 

Q. Let us assume the ordinary printing press, it 

344 would go through nine times? A. I think so. 

Q. If it is a continuous cylinder press, it wouldj 
have to be nine impressions? A. I think that is true. j 

Q. Exhibit 9 is for a two per cent transaction, is it not? 
A. Defendant’s Exhibit 9? 

Q. Yes. A. Xo, that is four per cent. 

Q. You could not use this form for the three per cent? 
A. It would not have the right offsetting for that. 

Q. Would there be any increase or decrease of impres¬ 
sions to print three per cent? A. It depends on how many 
years it runs. This is for a year. For three years, for 
three coupons, you would need for a year’s time, one less 
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coupon, printing on both sides, and that would be the dif¬ 
ference, as I remember it, according to my belief. 

Q. Would that vary with four per cent interest ? A. For 
a year, if you have four per cent interest, you would have 
to have an extra coupon, and therefore you have to print 
above on the date indicia. 

Q. In other words, the number of months varies with 
the particular transaction that the book is made up 

345 for. Is that correct ? A. That is correct. It de¬ 
pends on the number of coupons. 

Q. While we are on the subject, I will pursue the same 
thought with regard to the Titcomb patent. According to 
my notes here, you testified that you print the Titcomb 
book for 10 round trips. It would require 10 printing 
forms? A. That is correct. 

Q. Do you mean that such a book could be used during 
all months of the year? A. No, 1 did not mean that. If 
you are going to use that book for different periods, say, 
beginning in February, you would use a book that would 
begin with February 1st. 

Q. That is, you would have to have another set of 10 
printing forms? A. This book, the dates change every 
year, which means in a vear’s time vou would have 365 
offsets which is manv more offsettings than vou would have 
if vou onlv have a monthlv change or a bi-monthlv or tri- 
monthly change. Your Honor will realize that. This has 
to be changed every day. 

Q. If we adapt the Titcomb to the single trip, will it be 
more or less? A. I believe it would be the same. I think I 
compared that with the semi-monthly book in the same 
month that you would have to have two different forms, 
whereas in this, one single form. 

Q. Speaking of Titcbmb? A. I am recalling what 

346 I said about that. That is true. There would be 
only one printing for the going and coming trip. 

Q. Then you are willing to correct your statement that 
it only requires 10 printing forms? A. For 10 round trips. 

Q. Good for a year? A. If you are going to have a 
book for every month, if you are going to have a book good 
for any month, for any month you want for one person, or 
if anybody wanted to use it at any particular time, if 
you are going to have all the dates of the year appear on 
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that, you would have to have 365 different set-ups so ^ar 
as I can see. 

Mr. Kenyon: One for every day in the year, 365 trans¬ 
actions. 

By Mr. Hodges: 

Q. I think you are wrong, but if you want to stick to jit, 
all right. As a matter of fact, you would have to have*, a 
separate printing for each month, 12 in a year. A. If you 
are going to have this book run a whole year. 

Mr. Hodges: You are citing that as an anticipation 
against the Kelly patent. I am asking you about the Tlit- 
comb patent as disclosed. Is it possible to use tickets su|c*h 
as shown in the drawing in the Titcomb patent for ai^y 
other month of the year than the one shown? A. 
347 I would have to figure that out. It is not so ap¬ 
parent on its face how many you would have to ha\je. 

Mr. Kenyon: Just have the question read. 

(The reporter read the question referred to, the last 
{lending question, as follows: “You are citing that as an 
anticipation against the Kelly patent. I am asking you 
about the Titcomb patent as disclosed. Is it possible to 
use tickets such as shown in the drawing in the Titcomjb 
patent for any other month of the year than the onj? 
shown?”) 

The Witness: You could use the January* book for a 

* 

considerable portion of February. 

Bv Mr. Hodges: 


Q. Let us assume you wanted to issue a book on Feb¬ 
ruary 20? A. Then you could use the January issue pos¬ 
sibly for 10 days. 

Q. "Why do you say possibly? A. February 20, did you 

sav? 

•> 

Q. Yes. A. Xo, you would probably have to use one that 
starts in February if these were only 10 round trips. I 
do not think he limits himself in every instance. 

Q. Take February 10 and 20, one way trips. A. He prob¬ 
ably had in mind such a number as lie could conveniently 
punch through at one time. 

Q. I am asking you how many different forms he 
would have to print? A. I think he would have to 
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print February 1 to take care of the latter part of Feb¬ 
ruary if he had 10 trips. 

Q. And he would have to do the same with every other 
one, 12 months of the year? A. If it was a 10-trip book. 

Q. Does it make any difference what the number of the 
trips is ? A. If he had a great number of trips, so that 
they would last the whole month, then he could use in 
most cases the January book for February, except if it 
started on the last day of the month, and even then lie could 
use if he wanted to start. 

The Court: We all know that he is going to have sep¬ 
arate impressions to get that one, whether it is .‘165 or 30, 
I know that has to be done. 

Mr. Hodges: What I was expecting him to say is that 
there would be one for each month, namely, 12. 

By Mr. Hodges: 

Q. I have just one more question. In your opinion, how 
many forms are required to print the Kelly book? A. For 
how many payments? 

Q. For 12 payments, assuming, of course, that a blank 
is left for the filling in of the amount and the name. 
349 A. For 12 payments you would need 12 forms, as I 
see it. 

Q. Will you indicate on the chart how you figure that? 
Refer to plaintiff’s exhibit 5. A. This differs, in January, 
the one beginning with payment 1, differs from payment 
number 2, because February beginning or January begin¬ 
ning of the month is at the top and the other one beginning 
at March would have to be a different form, and running 
through 12, you would have 12 different beginning impres¬ 
sions. 

Q. They could be printed in stock, could they not, and 

then there would be no additional printing required for 

an assembly for any coupon book of 12 months service? 

A. If thev were to be offset onlv a month? 

• • 

Q. Yes. A. That is true except as to the years. 

Q. I am disregarding the year and confine it to monthly. 
A. This is only to run over a period of one year and the 
book is to begin with January at the top? 

Q. Yes. A. You are not considering the case where the 
book might begin here? 
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Q. Let us assume that there have been 12 plates ma|de 
up. A. Twelve is my answer. | 

350 Q. In assembling a book under the Davis patent, 
you could not take stock coupons printed for 3 pjer 

cent interest and substitute those for 4 per cent interest, 
could you? A. No, but you could do this, if you are going 
to print them that way. They can be printed in a different 
way in a rotary press where there are slugs made up with 
months continuous in a certain order and those are carried 
around on chains and they would be arranged that at the 
beginning month you could put substitutes, change one 
link to a different slug any time you please, so that you 
would not need to use different forms to get it, but print 
them as you desire, if you wanted to make up a single sot 
of books at one time, that is, compile it that way. 

On the other hand, if you use a Hat press, you could 
make up a series of forms and carry stock over a certain 
period of time with the months beginning first, January, 
then February, then March, then April, and then as neces¬ 
sary for practically every combination. 

Q. You would, as a matter of fact, a printer would probj- 
ably print up the necessary pages for each interest rate 
that you might desire to use in the book? A. You wouli 
not need to have the coupon different then. 

Q. Before lie could issue it, it would have to be printed 
A. I will bring out this, that if you printed 12 forms 

351 carrying through the months, and beginning, say, 
January 1, February 2, March 3, just the same as 

in the Kellv arrangement, von would be able to take out of 
that stack of 12 in the beginning month and put it in, in 
the set-up you wanted. j 

Q. That is. as long as the interest rate is the same ? j 
A. No. 

Q. You have testified the month indicia must change. 
A. 1 said I am getting 12 different changes, starting in 
January, next February, next March, and so on. If you 
had a 2 per cent interest, you take those two in which the 
lirst payment is January and the second began with May. | 
The next one you would pick out of your 12 in the beginning | 
month and put those in order. If you wanted to have 4 j 
per cent interest, you would pick out of your stock 12, | 
January, February, March, and April, 12 stocks of them, | 
just the same number. 
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Q. I am not talking of the number. A. Twelve different 
forms. 

Q. As I understand you, see if I have it correctly. You 
have to have a set of pages, coupons, or whatever you may 
call them, out of the Davis patent, that is fitted to each in¬ 
terest rate that vou are going to earrv in the issue of the 
book? A. That is not exactly correct. You can take 12 dif¬ 
ferent printings with months arranged continuously as they 
are in Davis on a single coupon and begin only with 

352 Januarv as thev follow. The next one begins Feb- 
ruary, the next in March. You do not have to change 

the printing because the interest is different, but you select 
the proper beginning month for the coupon that is to fol¬ 
low the first one. 

Q. And three per cent you might take number 1 of the 
stack, the one that represents May or April from another 
stack, and so forth. A. There would be only 12. 

Q. If you started with 4 per cent, you might take num¬ 
ber 1, but tin* next one would not be from the same stack. 
A. Different stacking, but one of the forms. You have 
to take one from different stacks. Start with payment 
number 1, take it from the stack on which the month be¬ 
gins with, January, and it would probably be February. 

Q. You have to change according to the amount of your 
payments? A. Just the same as in the bi-monthly book, 
you would not use this payment. 

Q. That is not true of the Kelly patent? A. It is true of 
the Kelly patent. Yon would have to select from the 
bins what is the proper beginning month on each. 

Q. Let us say a payment was $25, then he would select 
this, and this, and this in order. A. Where you have 
monthly payments. 

Q. I stated it correctly. Suppose you have 30 

353 payments, the two would be identically the same? 
A. You do the same in Davis because that is done 

by punching the amount of money, do it the same in both. 

Q. I am trying to bring that out. A. T do not understand 
what von are trving to bring out. 

Q. Bear in mind that you have admitted a distinction 
between Davis and Kelly. A. In what way? 

Q. Namely, that you admit and have testified several 
times that where you change the rate of interest you have 
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to change the arrangement of the chart of your monthly 
indicia. A. I said it is a different printing. 

Q. It is in the record. A. Maybe we stated the same 
thing in different wavs. I did sav there had to lie an of r - 
setting of tlie indicia, the amount depending on the rate ojf 
interest, because one offsets three months, one, four 
months, and if you use the same offset all the time and 
begin in January, you will always have to have that hap¬ 
pen, that your offsetting will be the same, but if you have 
the change of interest, you have to have a different one. | 
Q. A different offset. When you say offsetting, 1 mean 
a relative arrangement of the months and year? A. The 
practical way, if you were using the printing of the Davis 
book, using a Hat press and going to have different 
354 rates of interest, 3, 4, 0, 12, l would print 12 forms 
just the same as Mr. Kelly prints and I would select 
the proper combination which would give me the offsetting 
necessary for these different presses. 

Mr. Hodges: You are entirely away from the question.' 


I am not talking of the printing or tin* assembling. 

The Court: When some people wanted 12 payment cou-! 
pons you would have to change the order of the forms or 
devise a new one. 

The Witness: That is true. 

Mr. Ilodges: That condition exists in the Kelly device, 
that is the difference. 

The Witness: It does not have to have that. 


Mr. Hodges: If he tried to adapt this book, he would j 
have to do it ? | 

The Witness: Yes. | 

(Thereupon, at 3:55 o'clock p. m., the trial was adjourned ' 
until 10 o'clock a. in., Friday, February 17, 1030.) 

355 Washington, D. 0. 

Friday, February 17, 1930. 
The hearing in tin* above-entitled case was resumed at 
10:00 o’clock a. m., pursuant to adjournment. 

Appearances: 

William S. Hodges and Dwight B. Galt, on behalf of 
the plaintiff. 

Maurice 1). Kosenberg and Theodore Kenyon, on be¬ 
half of the defendant. 
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Proceedings 

Mr. Hodges: Your Honor, I am through with my cross 
examination of this witness. 

Whereupon, Elmer H. Schwarz, the witness on the stand 
at the adjournment of yesterday, resumed the stand and 
testified further as follows: 

356 Re-direct examination. 

By Mr. Kenyon: 

Q. Mr. Schwarz, in the Davis arrangement, is it essential 
that the coupon certificate of deposit be a part of the book 
containing the interest coupons! A. Xo, it is more con¬ 
venient to attach it, hut it can be separated and kept 
merely as a receipt or a claim on the bank for the original 
amount of the deposit. 

Q. So far as the payments evidenced by the interest cou¬ 
pons are concerned, the interest coupons may be used in a 
book or by themselves? A. Yes. 

Q. In the transactions as described in the Davis patent, 
does the customer get the signature card? A. Xo. The 
signature card is torn off and kept by the bank as its 
record of the transaction. 

Q. And it is a matter of convenience to have the certifi¬ 
cate of deposit attached to the coupons, because then by 
one punch you can show the date of deposit on the certifi¬ 
cate of deposit as well as show the dates of maturity on the 
respective interest coupons? A. That is correct. 

Q. But, so far as the transaction is concerned, the coupon 
for the certificate of deposit might be removed and sep¬ 
arately filled out before the interest coupons are 

357 punched? A. That is true. 

Q. You were asked on cross examination if you 
could point out any statement in the Davis patent relating 
to the removal of the last two interest coupons. I will ask 
you whether you find any statement in the Kelly patent with 
respect to the removal of coupons from the end of the 
book before it is issued. A. Xo, you do not. 

Q. The Davis and Kelly patents are the same in that 
regard? A. Yes. 

Mr. Kenyon: That is all. 

Mr. Hodges: Xo recross. 

(Witness excused.) 
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Mr. Kenyon: I asked Colonel Hodges the other day 
if he would stipulate that he wrote a letter charging in¬ 
fringement to the Duplex Envelope Company on August 
15, 1935, and he tells me that he finds a copy, a carbon 
copy of the letter of that date in his files. So that is 
stipulated. 

Mr. Hodges: Under the rules, unless there is a stipula¬ 
tion in the record, it is disregarded. 

The Court: Go ahead and dictate your stipulation. 

Mr. Kenyon: It is stipulated and agreed that on August 
15, 1935, Colonel Hodges— 

358 Mr. Hodges (interposing): Leave out the “Col¬ 
onel”. 

Mr. Kenyon (continuing)—Mr. Hodges, as attorney fpr 
the plaintiff in this suit, wrote a letter to the Duplex En¬ 
velope Company in Richmond, Virginia, charging the ip- 
fringement of this Kelly patent in suit. 

The Court: That the Duplex Envelope Company i 
fringed ? 

Mr. Kenyon: Yes, sir; by manufacturing. 

Mr. Hodges: Are you also willing to stipulate the ban 
ruptey proceedings? 

Mr. Kenyon: Xo. I cannot stipulate that, because 
do not know the circumstances. 

Mr. Hodges: You will not stipulate that they hav<t‘ 
gone into bankruptcy proceedings? | 

Mr. Kenyon: I do not understand that they wen|t 
through a bankruptcy proceeding. | 

That closes the defendant’s case. j 

Mr. Hodges: Mr. Kelly? j 

"Whereupon, Edward A. Kelly, a witness sworn on bej 
half of the plaintiff, was recalled in rebuttal, and testified 
further as follows: 

Direct examination. j 

By Mr. Hodges: 

Q. I understand you have read and are familiar! 

359 with the Davis patent, Mr. Kelly? A. Yes, sir. 

(,). What is your understanding as to how many! 
coupons there are under the Davis patent? A. There are! 
seven coupons. 
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Q. How many coupons of the Davis patent bear consecu¬ 
tive numbers? A. Six. 

Q. Explain to the court which coupon does not bear a 
consecutive coupon number. A. In Fig. No. 7 in the draw¬ 
ings— 

Q. (interposing) That is the drawing known as De¬ 
fendant’s Exhibit 7-b, I understand? A. In Fig. No. 7 
in Defendant’s Exhibit 7-b, there is shown a 3 per cent 
coupon certificate of deposit. 

Q. Referring to Fig. 3 of the Davis patent, I call your 
attention to the space on the right hand end of the figure, 
a space inclosed by a rectangular arrangement of lines, 
and ask you to read the middle legend in that space. A. 
It reads, “Not more than six coupons attached, the last 
being No. 6.” 

Q. Do you consider that an accurate statement ? A. I do 
not. 

Q. Will you refer to the patent and point out any part of 
the specification and drawings which in your opinion 
360 supports your opinion ? A. Referring to Fig. 7 in 
the drawings in Defendant’s Exhibit 7-b, the face of 
this certificate reads that it is a 3 per cent coupon certificate 
of deposit, a 3 per cent coupon certificate of deposit, and 
it runs over a period of two years, which would mean that 
there are six interest coupons in the book, together with 
a certificate coupon. In referring to the same exhibit on 
page 2, line 86, it reads— 

The Court (interposing): The first column ? A. (continu¬ 
ing) No, the second column. 

“When secured together in this form the entire instru¬ 
ment is in the form of a book having detachable leaves, 
the preferred arrangement of the leaves being the follow¬ 
ing in successive order from the face of the book, the sig¬ 
nature card A, the agreement D, the interest coupons B 
successively arranged according to the dates of maturity, 
and the certificate of deposit C.” 

Referring to page 5 of the same exhibit, beginning at 
line 2 in the first column, it reads: 

“As will be understood therefore, those parts of the 
issued instrument which have negotiable monetary value, 
viz., the certificate of deposit and the interest coupons, 
each contain permanent indication (by punching) of the 
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(late of deposit, the amount of deposit, the face 
361 value of the part, and the date of maturity; in addi¬ 
tion the certificate of deposit bears an indication of 
the amount of each interest coupon.” 

In this section of the description it clearly states that 
the certificate of deposit and the interest coupons have 
monentary value. 

On page 2, where I read from line S6, it shows the po¬ 
sition of the coupons in the book, and on the face of thje 
instrument it discloses that there are six interest cou¬ 
pons and one certificate of deposit. Therefore, any more 
than six coupons is incorrect. There are seven couponsj, 
payment coupons, after the book is issued. Before thj? 
book is issued there are eight, and as stated here, th<|? 
last being Xo. G. is incorrect, because the last is the certifi¬ 
cate of deposit as described in the patent and the last has 
no number. The certificate of deposit has a monetary 
value as described in the invention. It is a payment cou¬ 
pon and surely it is more important than the interest cou¬ 
pons, because it represents a payment of one hundred 
times the amount of each interest coupon. 

Q. And it is your understanding that the certificate of 
deposit is also referred to in the drawing as a coupon: 
A. Yes, sir. 

Q. And designated so? A. Yes, sir. In Fig. 7 of De-i 
fendant’s Exhibit 7-b the heading reads, “3 per cent coni 
pon, certificate of deposit.” It is a payment coupon 
302 the same as any interest coupon in that book. j 


Q. It differs only in the amount? A. The differ-! 
once is in the amount. 

Q. Is there a consecutive series of payment numbers in 
the Kelly book? A. Yes, sir. There is a consecutive series 
of pavment numbers in the Kellv book. 

Mr. Kenyon: I suppose the objection is immaterial as 
to what may be in the plaintiff’s book. 

Mr. Hodges: I am referring to the book which is in 
evidence. 

Mr. Kenyon: Then he is not referring to the patent? 

Mr. Hodges: Let him have the book, if he wants it. 

The Witness: There is a series of consecutive payment 
numbers in the Kelly book, as disclosed in the drawings 
and in the description in the book that runs throughout the 
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entire stack of coupons. There is no single coupon in the 
book that does not bear the consecutive payment number. 

By Mr. Hodges: 

Q. In the book of the Kelly patent, are there any cou¬ 
pons which do not contain continuous payment numbers! 
A. No, sir. 

Q. You have prepared a chart, I believe, illustrative of 
the date of issue of the Davis patent? A. Yes, sir. 

363 Q. Will you please produce that and explain it? 
What is the next number? 

The Clerk: 12. 

The Court: Davis patent will be 12. 

Mr. Hodges: Plaintiff’s Exhibit 12. 

The Court: And the Titcomb will be 13. 

Mr. Hodges: Yes, sir. 

Mr. Kenyon: I object to both of these charts as being 
immaterial. 

The Court: Overruled. I assume these charts are taken 
from the Patent drawing. 

The Witness: Yes, sir. 

Mr. Hodges: Your Honor, that is perhaps not true. 
These are Mr. Kelly’s compilations based on what he finds 
in the patent. 

The Court: All right. Here as an illustration. 

Mr. Hodges: Yes. 

(The two charts referred to were thereupon received in 
evidence and marked, respectively, as Plaintiff’s Exhibits 
Nos. 12 and 13.) 

The Witness: Your Honor, I have taken the date indicia 
from the Davis patent and have shown it in tabular form, 
so as to show just how the drilled hole through the backs 
of the books will indicate the various periods of time. 
The purpose of this chart is to show that Davis does 

364 not indicate successive periods of time throughout 
the stack of coupons. 

The first figure of the book indicated in the first posi¬ 
tion is March, 1909. 

By Mr. Hodges: 

Q. May I interrupt you there, Mr. Kelly? You had better 
explain to the Court the legends at the top of the columns. 
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A. Yes. In the first column, your Honor, that is of course 
the date of issue which appears on the signature card. 

By the Court: 

Q. Which is the top one? A. Yes, sir, and in this section 
of the first column wo have the face of the signature card, 
and in this section (indicating) we have the back of jthe 
signature card. In this second column we have the d^ite 
that appears on interest coupon No. 1, the face shown 
in this division and the back in this division (indicating). 
The same applies to this third column, but that includes 
the date of issue that is shown on the face and back of 
coupon 2. 

By Mr. Hodges: | 

Q. That applies to all the columns? A. Yes, sir. 

Q. And tin* last column? A. The last column shows tjlie 
date of issue that appears on the certificate coupon, 
.365 the face value being shown in this column and ijhe 
back in this column (indicating). You see the bacfks 
of all of these coupons in the first position, the first dijite 
indication would be March, 1909. The next would be July, 
1909. 

By the Court: 

Q. That is to the back? A. Yes, sir; and then to the face 
we have July, 1909, and then to the back we have March, 
1909. 

Q. Of the coupons ? A. Yes, sir. Interest coupon date on 
the face would appear November, 1909, and on the re¬ 
verse side March, 1909, and on interest coupon No. 3 lit 
would appear March, 1910, and on the back of March, 1909. 
On interest coupon No. 4, July, 1910, and on the back, 
March, 1909. 

Q. March, 1909? A. Yes. And on coupon 5 it would Je 
November, 1910, and on the back March, 1909. On interest 
coupon 6 we have March, 1911, and on the back we have 
March, 1909. On the certificate on the face we have March, 
1909, and on the back March, 1911. 

Q. At that point, the date of issuance of that book |is 
maintained throughout on the back of those interest cou¬ 
pons and the final certificate, or whatever you choose io 
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call it ? A. No, sir. The backs of the coupons, they 
.‘>66 do not show the date. 

Q. The back of the interest coupon does? A. But 
the back of the certificate coupon shows you something 
else. ; 

Q. It is a two-year certificate? A. Yes, sir. 

Q. That is right. A. Now, and here at the signature card 
by drilling a hole through the book showing the exact date 
of the stamping, we have it March, 1909, July, 1909, and a 
return of July, 1909, and then back to March, 1909, No¬ 
vember, 1909, and March, 1909. In other words, your 
Honor, there is nothing successively combining those two 
dates. On the face and the back of the coupon, if we take 
the face alone, starting with the signature card, we have 
March. 1909, July 1909, November, 1909, March, 1910, July, 
1910, November, 1910. and March 1911, and then we revert 
back on the certificate to March, 1909. In other words, 
a punch mark through the face of these coupons would not 
indicate continuous or successive, much less continuous, 
dates and years. 

Q. That is on the three-month basis? A. Yes, sir, as 
shown in the patent. Another thing I want to bring out 
in connection with this chart is the fact that every cou¬ 
pon shown in this patent shows different date indicia. We 
have here on the certificate interest coupon No. 1, 
367 beginning with July, and then coupon No. 1 shows 
July, 1909—these are the dates that appear. 

Q. It is in succession, July and August are the next ones 
going down the column ? A. That is correct. 

Q. I see. A. On coupon No. 2 we start with November, 
1909. The months of July, August, September, and Oc¬ 
tober do not appear in 1909—do not appear on coupon No. 2. 

On Coupon No. 3 we begin with March, 1910, and the 
months of July, 1909, all the way through to March, 1910, 
do not appear on the third coupon. 

The same is true of coupon 4, coupon 5, coupon 6, and 
then on the certificate coupon we revert back to the same 
indicia that appears on the signature card. 

The point that I wish to make in this respect is that 
the interest coupons, combined with the certificate, do 
not contain the same date indicia on all coupons in the 
book. 
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Another tiling that I wish to point out on this chart is 
that there are included months in the number of 32 begin¬ 
ning in March, 1909. and continuing down to October, 1911. 
There are 32 months—two years and eight months super¬ 
imposed. The device does not show successive, much less 
continuous, indication of dates and it does not show a con¬ 
tinuous payment number throughout the entire book. 

3G8 By Mr. Hodges: 

Q. Will you refer to the Kelly chart, Plaintiff’s Exhibit 
5, and explain to the Court the differences between Ithe 
showings on this chart and on the Exhibit Xo. 12, pie 
Davis chart? 

Mr. Kenyon: I object to the question as immaterial. 
If it is proposed to show the difference between the Davis 
patent and the Kelly patent, the reference should be to the 
Kelly patent and not to this chart, which is different from 
the Kelly patent. 

The Court: Are you in position to explain the difference 
between the Kelly patent and the other? 

The Witness: This chart, Plaintiff’s Exhibit 5, does hot 
show the coupons. It simply shows the date staggering 
arrangement that is included in the Kelly patent and the 
payment numbers in sequence. 

The Court: All right. Are you able to tell the differ¬ 
ence between the two patents? 

The Witness: Yes, sir. I 

The Court: All right. Go ahead. A. You will nojte 
that each coupon in the Kelly book contains a payment 
number. They art* numbered continuously, 1, 2, 3, 4, 5, |6, 
7, 8, 9, 10, 11, 12, 13, and 14, but that same number ma|v 
continue on for any number of payments. There is ijo 
single coupon in the Kelly book that is payable thiit 
369 does not bear a payment number. | 

In respect to Davis, they have a coupon in this 
book which is payable the same as the interest checks, anjd 
it is a more important payment, I might say, because }t 
represents 100 times more than the interest payments. The 
Kelly book, as shown in this chart, contains identically thje 
same date indicia in each coupon on the back thereof, bi}t 
the positions are different in respect to amounts. 
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Bv the Court: 

Q. It contains 12 months? A. Yes, sir. On the first cou¬ 
pon we start with January and we run through to Decem¬ 
ber, and on the second coupon we start with February and 
run through Januarv, and then we shove awav until we 
get to coupon 13, when we come right back to the same ar¬ 
rangement that we had on coupon Xo. 1, and that allows 
us to punch a continuous due date in one month periods of 
time throughout a stack of coupons. We can do that on 
the first coupon, on the second, or on the third. Xo date 
information is removed by the removal of coupons in the 
Kelly book, as I have shown in the Davis patent. If we 
remove coupon Xo. 2 and begin at payment Xo. 3, we still 
can indicate any date in the year for that period of years 
for which the book is intended. You cannot do that in the 
Davis book. That is, if you remove the top two coupons, 
you remove definite dates which no longer appear 
370 in the book. This book, your Honor, in explaining 
it, as compared to the Davis patent, it bears a con¬ 
tinuous series of payment numbers throughout the stack, 
and it bears the same date indicia in every coupon in the 
book. 

Q. How could you punch that to make those payments 
three months apart? A. Quarterly payments? 

Q. Yes. A. In arranging a quarterly payment book, I 
would employ a similar schedule to this, making the periods 
three months in between, and I would show the months 
separately as I have here and the years just as I have 
shown them here. While it requires a second punching, 
it makes the book more flexible and in addition to that 
it makes it a more practical arrangement, in my judg¬ 
ment. 

By Mr. Hodges: 

Q. Referring to the Davis patent, what is your opinion 
as to what would be necessary to adapt the Davis book to 
a 5 per cent interest sequence? I might say that you have 
prepared a tabulation of figures which you handed me, 
and I am just going to suggest— 

Mr. Kenyon (interposing): I object to the question, 
your Honor. The Kelly book has nothing to do with 5 
per cent or any other particular per cent, and it seems to 
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li'j entirely immaterial as to what changes you would 

371 have to make in this prior art, Davis, to adapt it to 
a particular per cent, since the Kelly patent in sluit 

has no means of identification. 

The Court: We discussed that in your examination of 
Mr. Schwarz. 

Mr. Kenyon: In Mr. Hodges’ cross examination. 

The Court: Yes. I would like to know what he sgys 
about it. He merely uses it to refresh his recollection 

Mr. Hodges: That is all. I am not filing that as fcn 
exhibit. j 

The Court: Very well. 

A. In my opinion, if you were to prepare a Davis bolok 
arranged for 5 per cent interest, it would be necessary to 
prepare a chart which would include 365 divisions and set 
up the dates in the Davis chart beginning at a certain period 
as shown in the patent and continuing on each date thereon. 
1 know of no other wav that that can be done accurate v, 
and a 365 division chart would be, of course, a voluminous 
payment book. 

By the Court: 

Q. Take your own situation, for example. If you bor¬ 
rowed money from the bank and paid it back at the rate 
of 5 per cent, how would you do that? You would have t lie 
same trouble, wouldn’t you? A. No, sir. The interest 
factor does not enter into my book. 

372 But the bank is using it here. You claim that 
the bank is infringing your book? A. Yes, sir. 

Q. You borrow $300.00 and you pay it back at the rate 
of a hundred dollars every three months? A. Yes, sir. You 
would use your schedule just the same and your payment 
proposition just the same, except that they would have 
three-month periods. The only thing you would have to do 
would be to show on each coupon the amount of variant 
values plus the interest rate. 

Q. These coupons are for monthly installments? A. 
Yes, sir. 

Q. And in that system they set back the dates, but yet 
it would lend itself to the proposition that, instead of for r 
months you would have a three-month period? A. Yes, sir. 

Q. And one punch, you would set them back just as he 
has done? A. Yes, sir, but let me explain the difference 
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in this respect. The entire structure of the Davis data 
is based on the rate of interest. In mv book the two 
schedules are not based on the rate structure. 

Q. You would have to use a separate book arrangement 
if you are going to do that? A. Yes, sir. 

373 Q. Whether in your patent or the Davis patent or 
any other, that is the novelty of this whole thing? 

A. Yes, sir, but in the case of the Davis book, it is differ¬ 
ent from mine. In that this structure, the date structure, is 
based on the amount of interest, whereas in my case the 
rate structure is not based on the rate of interest. If my 
book was used on a 5 per cent interest loan and if the 
loan was payable in ten installments, we will say, I presume 
that this book which was brought in here as the infringing 
device, I presume their rate is 5 per cent, and they are 
showing a book payable monthly. The only difference is 
that it was for three months rather than one month. There 
is no difference other than that. 

Q. But you do employ Davis’ arrangement there, the idea 
that he had sought to accomplish, that you would simply 
set off or set back, or whatever you choose to call it, these 
various dates, because one punch would do the work? A. 
Yes, sir. 

Q. Isn’t that the whole story here? A. But there is a 
difference in the schedules, in that we actually show con¬ 
tinuous dates and continuous numbers, and ours is the 
only book that does that. 

Q. \ T ou have improved a good deal on what Davis has 
done? A. Yes, sir, we have. 

Mr. Hodges: Your Honor, I made a misstatement. 

374 I meant to put that on the basis of 5 per cent in¬ 
terest on the coupons. 

The Court: Very well. 5 per cent a month per coupon, 
so much interest. 

Mr. Hodges: Will you let Mr. Kelly explain just what 
would happen if you tried to do that? I am trying now 
to draw a distinction, and I am trying to emphasize what 
your Honor mentioned a moment ago, the improvement 
over the Davis patent, that we have a very flexible arrange¬ 
ment. What I propose to show by this witness, bearing in 
mind what Mr. Schwarz testified yesterday, where your 
rate of interest is divisible into 12, it is easy enough to use 
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your 1 per cent interest rate coming due monthly, bulf he 
has figured that when you got out of that into these jodd 
figures there would be difficulty. Mr. Schwarz hedged Con¬ 
siderably about that. In fact, I think the question took ^iim 
by surprise, and I just want to have Mr. Kelly clarify 
your Honor’s mind. 

The Witness: I think I answered your qustion, ^Ir. 
Hodges, by saying that the only type of schedule tha|t I 
know of that would be applicable to a case of that kjind 
was Davis’ patent as the basis for a schedule would be 
one that would contain 365 divisions, one for each day in 
the year. It would be really like setting up a calendar 
for three years in divisions of five. Of course, with Ian 
adjustment at every fifth coupon in 73 days. I make that 
statement for this reason: I have here a calculation show¬ 
ing that the first interest coupon is due February} 1, 

375 1939. This is per the Davis coupon. The second {in¬ 
terest coupon would be due April 14, 1939. Tljiat 

would differ, of course, from an even rate, because, |as 
shown in the Davis patent, your 3 or 4 per cent shows [on 
the same day, but if you go into an odd figure such as 5 
per cent, you hit February 1, 1939, and then you woijld 
ski]) to April 14, 1939, and then you would jump to Jujne 
20, 1939. Then on your fourth coupon you hit September 
7, and you would hit three months there, and then we coine 
back here to the fifth coupon and we revert back to a two- 
month skip to November, 1939. Your schedule would read 
February, April, June, and November, and if we move up a 
block, of course your certificate would be due on November 
29, too,—move up a block from February 1 to February 20, 
and we have an entirely different arrangement of months. 
We begin February 20, and then we ski]) to May 4, July 
16, September 27, December 9, and December 9, of course, 
for the certificate. You would ski]) from the 2nd to tile 
5th, to the 7th, to the 9th, and 11th days in their stagger¬ 
ing of months. 

Q. I understand that you are also familiar with th|e 
Titcomb patent ’ A. Yes, sir. | 

Q. If you have a chart on that, please produce it. | 

By the Court : 

Q. But Davis figured the interest at the rate of 5 

376 or 7 per cent, due once a month, or every three 
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months, and he would come through just as you. It 
is just because he uses that interest rate at 1 per cent a 
month. Isn’t that the idea? Take Davis’ book, and you 
have $100.00 a month,—this is 7 per cent a year interest? 
A. Yes, sir. 

Q. You could have that payable every two months and 
that would be 7/12 of that, or whatever it is. But the 
amount of interest, whatever it may be, the Davis will be 
the same as yours, whatever amount is taken. In other 
words, take any sum, say $200.00, at 7 per cent, or 5 per 
cent, we will make it $300.00, that is $15.00 a year on 
$300.00? A. Yes, sir. 

Q. And you want to pay that every four months, that 
would be $500.00? A. Yes, sir. 

Q. Then you would have $5.00 a month and three cou¬ 
pons? A. That is right. 

Q. And by Davis’ stamping or your stamping as dis¬ 
closed by ony one of these patents, you would have a 
coupon payable at $5.00 at a time at different days, and 
you could indicate that by one punch. Isn't that right? 
A. No, no exactlv. 

Q. I do not see how it could be otherwise. A. May I 
point out this particular point in the Davis patent? 
377 If the interest is 5 per cent there are five interest 
coupons, each coupon for each 1 per cent. 

Q. But I do not figure it that way. That is the trouble, 
the thing that is troubling me. lie figures it that way, but 
let us figure it at 5 per cent interest and make it payable 
in two months or three months at 7 per cent. Then you 
do identicallv the same thing? A. It would be bv mv book. 

By Mr. Hodges: 

Q. But as you understand the Davis patent, it is your 
understanding that an entirely form of schedule would 
have to be made up for the monthly interest payment of 
5 per cent? A. ' es, sir. 

Q. And that would be a completely different chart from 
that of the patent! A. It would be an entirely different 
proposition. 

A » 

The Court: That is true, but couid not any one look at 
that Davis patent and get that idea from it? 

Mr. Hodges: I do not know whether we are clear on 
this or not. The point we are trying to emphasize is this. 
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Davis shows a book in which he undertakes to control 
payments by a punching operation. 

The Court: Yes. 

Mr. Hodges: Now, the question is here, as a question of 
law, whether Kelly has made an invention over 
378 Davis. Now, I am seeking by this testimony to show 
that the Kelly book has a flexibility which the Davis 
does not have, namely, that if Davis has a 5 per cent 
monthly payment proposition, he is bound to design a brajid 
new schedule, whereas Kelly does not. 

The Court: Go ahead. j 

Mr. Hodges: All right. 


Bv Mr. Hodges: 

* o 

Q. Mr. Kelly, you are familiar with the Titcomb patent, 
I understand? A. Yes. 


Q. And that you have prepared a chart to explain your 
understanding of that matter, which has been marked as 
Exhibit 13? A. Yes, sir. 

The Court: That is different from the Davis? 

Mr. Hodges: Yes, sir. That is Exhibit 7-d. 

The Witness: Your Honor, this chart shows the Tit- 
comb patent or shows the date of issue on the four tickets. 

By the Court: 

Q. You are looking at your Exhibit 13 now? A. Yes, sir, 
in the Titcomb patent. 1 have here in this section 10 one¬ 
way ride tickets. 

Bv Mr. Hodges: 

Q. Which section? A. In the upper left hand sectior|, 
10, one-way ride tickets of January issue. In the 
379 upper right hand section I have five round trip 
tickets of the January issue. In the lower left hand 
section I have ten one-way ride tickets of the February 
and in the lower right hand aide I have five round 
trip tickets. 

In the Titcomb patent you will notice on the January 

Knot- at tlio fnnnrtii it tlio rlay r>f tV»*> month. 

and the 17 underlying, the 15 underlying 18, and so on 
throughout the book. In the second book we repeat, and 
on the third ticket we shift to the 17th and repeat on thel 
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months, and he would come through just as you. It 
is just because he uses that interest rate at 1 per cent a 
month. Isn't that the idea? Take Davis’ hook, and you 
have $100.00 a month,—this is 7 per cent a year interest? 
A. Yes, sir. 

Q. You could have that payable even' two months and 
that would be 7 12 of that, or whate\er it is. Hut the 
amount c‘* i'per^t. whatever it may be. the Davis will be 
the same as yours, whatever amount is taken, lit other 
words, take any sum, say $200.00, at 7 per cent, or 5 per 
cent, we will make it $300.00, that is $15.00 a year on 
$300.00? A. Yes, sir. 

{}. And you want to pay that every four months, that 
would In* $500.00? A. Yes. sir. 

Q. Then you would have $5.00 a month and three cou¬ 
pons? A. That is right. 

Q. And by Davis' stamping or vour stamping as dis¬ 
closed by ony one of these patents, you would have a 
coupon payable at $5.00 at a time at different days, and 
you could indicate that by one punch. Isn't that right? 
A. Xo. no exactly. 

! do not sc*e 1 1 «»w it ceuid bo otherwise. A. May I 
point out this particular point in tin* Davis patent? 
.377 If the interest is 5 per cent there are five interest 
coupons, each coupon for each 1 per cent. 

Q. But I do not figure it that way. That is the trouble, 
tin* thing that is troubling me. He figures it that way, but 
let us figure it at 5 per cent interest and make it payable 
in two months or three months at 7 per cent. Then you 
do identieallv tin* same thing? A. It would be bv mv book. 

By Mr. Hodges: 

Q. But as you understand the Davis patent, it is your 
understanding that an entirely form of schedule would 
have to be made up for the monthly interest payment of 
5 per cent ? A. Yes, sir. 

Q. And that would be a completely different chart from 
that of the patent? A. It would be an entirely different 
proposition. 

The Court: That is true, but could not anv one look at 
that Davis {latent and get that idea from it ? 

Mr. Hodges: I do not know whether we are clear on 
this or not. The point we are trying to emphasize is this. 
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Davis shows a book in which he undertakes to control 
payments by a punching operation. 

The Court: Yes. 

Mr. Hodges: Xow, the question is here, as a question of 
law, whether Kelly lias made an invention over 
378 Davis. Xow, I am seeking by this testimony to show 
that the Kelly book has a flexibility which the Davis 
does not have, namely, that if Davis has a 5 per cent 
uioiithlv navmwit ornnosition. In* is bound to design a brand 
new schedule, whereas Kelly does not. 

The Court: Go ahead. 

Mr. Hodges: All right. 

Bv Mr. Hodges: 


Q. Mr. Kelly, you are familiar with the Titeomb patent, 
I understand I A. Yes. 

( t ). And that you have prepared a chart to explain your 
understanding of that matter, which has been ’narked as 
Exhibit 13? A. Yes, sir. 

Tin* Court: That is different from the Davis ? 

Mr. Hodges: Yes, sir. That is Exhibit 7-d. 

The Witness: Your Honor, this chart shows the Tit- 
comb patent or shows the date of issue on the four tickets. 

Bv the Court: 


Q. You are looking at your Exhibit 13 now? A. Yes. sir. 
in the Titeomb patent. I have here in this section 10 one¬ 
way ride tickets. 


Bv Mr. Hodges: 

Q. Which section? A. In the upper left hand section, 
10, one-wav ride tickets of Januarv issue. In the 
379 upper right hand section I have five round trip 
tickets of the January issue. In the lower left hand 
section 1 have ten one-way ride tickets of the February 
issue, and in the lower right hand side I have five round 
trip tickets. 

In the Titeomb patent you will notice on the January 
book at the first coupon, it shows the lfith day of the month, 
and the 17 underlying, the 15 underlying 18, and so on 
throughout the book. In the second book we repeat, and 
on the third ticket we shift to the 17th and repeat on the 
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17th. In the lower left hand corner on the ten-way ride 
ticket for February, we have the same arrangement of 
dates shover forward one space, as I explained in connec¬ 
tion with Januarv. 

* 

Q. Yes. A. The same is true of the February round 
trip tickets as I explained in January, in the five round 
trip tickets. This hook, as disclosed by the fixing of time, 
is a fixed unit of one day each. It is obvious from just 
looking at these four tickets as shown on this chart that 
the transportation company, to use this book for continu¬ 
ous rides and for round trip rides, would have to have 
twelve books for continuous rides and twelve books for 
round trip rides, because tin* January book would be limited 
to the month of January only, and the same applies with 
the February book. Tin* dates as they shift forward, as 
you will note here on the second ticket, the 31st of 
3S0 January is dropped and the 1st of February is 
brought in. and on tin* third ticket we drop the 30th 
and 31st of January and bring in tin* 1st and 2nd of Feb¬ 
ruary. That applies throughout tin* continuous ticket. The 
point f wish to bring out in connection with this chart is 
the fact that the date on each coupon in the January book 
of ten one-way rides is entirely different. The same is 
true of the February one-way rides; that is. this date that 
is brought in is February 1. 

(,). Indicate where you mean. A. On the second ticket in 
the ten one-ride books of the January 1, is February 1. 
January 1 is eliminated. In other words, this book, if you 
remove three tickets from the book, and you wish to issue 
it at any time, such as the 1st, 2nd or 3rd of January, you 
cannot do it. Those dates are not on there, because every 
ticket contains a different date indicia, and that applies 
throughout the entire schedule, and as shown here for two 
months, so far as the books for April, May, June and 
July and up to December are concerned, would be different 
from each month, and it would require, as I mentioned. 24 
different books for a transportation company to use this 
particular combination of commutation tickets. 

Mr. Hodges: I ask that these two exhibits be received 
in evidence as marked. 

The Court: Yes. 

Mr. Kenyon: I object. 


381 
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The Court: They will be admitted as supporting hi~ t*--- 
timonv in a large way. 

By Mr. Hodges: 

Q. Do you find in the Titeomb patent any reference iden¬ 
tifying nunilters associated with these dates? A. Xo. >ir. 
I do not. On page 1 of the Defendant’s Kxhibit 7-d. the 
Titeonih patent, beginning at line 10s. there i> a paragraph 
which reads: 

“If desired, a small rectangle 11 can be formed in the 
lower left hand corner of the rectangle 10 in which can In- 
placed identical numerals, letters or signatures." 

In the case of the commutation book an identifying num¬ 
ber would be the book number, for the reason that, after 
this ticket would be detached, it would be de>i ruble from 
^•.e auditing standpoint to know from which book that 
came. \\ ith respect to the letter which appear.' as the 
next descriptive thing which might lx* put in this column 
for a transportation company, we use both tin* one-way 
ride and the round trip ride tickets. 1 would say it would U- 
customary to number them in this way. like 7301-a for one¬ 
way rides, and 7501 -1> for the round trips. In >o far as the 
signatures are concerned, I do not understand exactly 
what tliev would be, unless thev intended the owner or the 
holder of the book to sign those tickets. However. I have 
seen commutation tickets which do not have these 
3S2 indicia, but it is a description to indicate children 
and special rates. 

Q. I believe you have already explained the staggered 
dates as disclosed in the Titeomb patent ? A. Yes. sir. 

Q. Do any of the drawings in any of the book> portrayed 
in your chart, Kxhibit 13, show the dates of issue—I be¬ 
lieve vou have alreadv answered that? A. Yes, I have. 

• • 

(,). Now, referring again to Plaintiff’s Kxhibit Xo. 5, 
isn’t it a fact that all the dates shown in the Kelly device 
or patent use the same or identical indicia on coupons? 
A. Yes. sir. Kverv coupon in the book contains identically 
the same indicia. 

Q. I believe you have already explained pretty clearly 
what you mean by that? A. Yes, sir. 

Q. Does the Titeomb book show any successive ticket 
numbers? A. Xo, sir. 
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Q. Docs the Titeomb patent refer in any way to any suc¬ 
cessive ticket numbers? A. I have just answered that. 

(,). Oh. I duplicate that. I had forgotten. You have read 
and are familiar, I believe, with the Wilson patent, 
383 Xo. 1.232.877? A. Yes, sir. 

Q. That is Defendant’s Exhibit 7-e, I understand. 
Does this book contain any staggered monthly indicia or 
any staggered indicia ? A. It is not shown by the patent. 

Does it show in consecutive numbers? A. Yes, sir. 

Q. If so, point it out. A. In Fig. 4 of the drawing there 
is a 1 directly in the center of the page, and there is also 
a 4 in a little square or a little rectangle to the left of the 
figure 1. To explain those two figures, I refer to page 2 
of the patent, beginning in line 18: 

“The coupon books are numbered serially on the cover 
as shown by the numeral 4, and each coupon bears a serial 
number appearing on the cover, these marks being for the 
purpose of facilitating the work of the checkers in the 
auditor’s office in assorting the coupons as returned from 
time to time bv the train conductors.” 


That number 4 identifies the removed coupon. 

“Further, the tickets or trip coupons are numbered 
boldly with successive numerals, at the center as shown in 
Fig. 4, these numbers in a fifty-four trip book running from 
1 to 34, as will be understood.” 

384 Q. Does the Wilson ticket of Defendant’s Ex¬ 
hibit 7-c contain any date indicia on it? If so, 
kindly point it out. A. It contains date indicia on the 
right hand side, as disclosed in Fig. 1 of the drawings and 
marked 8 and 9. 

Q. Is it staggered from coupon to coupon? A. It is not 
shown in the patent. 

Q. What relation, if any, do the date indicia bear to the 
ticket number indicia? A. None, as I understand. 

Mr. Hodges: Your witness. 

Your Honor, may I suggest a couple of minutes’ recess? 

The Court: Y'es. 


(Whereupon, a short recess was taken, after which the 
following occurred:) 
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Cross Examination 
By Mr. Kenyon: 

Q. Mr. Kelly, in the use of these installment contracts, 
there is, is there n< t. in each case a note signed by the per¬ 
son who is obligated to pay the installment? 

Mr. Hodges: 1 object, unless the installment contract 
is identified. 

The Court: That is in connection with the book used 
by the bank here? 

Mr. Kenyon: I have Defendant's Exhibit 4 as 

385 an example of that. I want to find out from the wit¬ 
ness whether or not it is customary to have an in¬ 
stallment contract, if lie knows. 

The Witness: Yes, sir. 

By M r. Kenyon: 

Q. And that indicates the total amount due and the 
amount of each installment and the due date of each in¬ 
stallment ? A. Well, that would depend on the contract. 
It sometimes shows the amount of the contract, the down 
payment, and they vary in the different states. I do not 
know which one you have. 

Q. But in general these contracts are for the face value 
of the obligation that is represented by the installment 
book? A. Bv the face value of the obligation, do vou mean 
the total cost of the obligation or the net cost? 

Q. What I mean is the note or the obligation itself signed 
by the borrower. A. You mean a loan instead of an in¬ 
stallment contract? 

Q. Either one. Whenever an obligation is to be paid in 
installments, the person who is obligated signs one of 
these contracts? * A. In the case of an installment contract 
on an appliance or an automobile, they sign what is 

386 known as a conditional sales contract. In the case 
of a personal loan they sign what is known as a 

home maker’s note. 

Q. And that is for the value of the installment? A. That 
is for the value ci the amount due. 

Q. The full ai .ount due, which is to be paid in install¬ 
ments? A. That is right. 
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By the Court: 

Q. That is to say, if you want to give a note of $300.00 
on an automobile, you give a note payable in 12 install¬ 
ments of $25.00 a month. Is that the way it is done? A. 
Yes, sir. 

By Mr. Kenyon: 

Q. Will you look at the Davis patent, and I will ask you 
to consider the six interest coupons alone. A. Yes, sir. 

Q. They are serially numbered, are they not? A. Yes, 
sir. 

Q. They each show a monthly indicia payment, do they 
not? A. Yes, sir. 

Q. And these monthly indicia are offset on the super¬ 
posed coupon ? A. That is right. 

Q. And they each show day indicia, do they not? 

387 A. Yes, sir. 

Q. And the day indicia are in registration through 
the coupons ? A. In the patent it is shown that way. 

Q. The offsetting of the monthly indicia is for equal 
periods each time in terms of months, isn't it? A. That 
would be true on the 2 per cent, 3 per cent, 4 per cent, 6 per 
cent, and 12 per cent, but it would not be true on the 5 per 
cent, 7 per cent, 9 per cent, or 11 per cent. So it would 
be true in about 60 per cent of the cases. 

Q. So it would be true in the teaching of this Davis 
patent? A. Anything that is divisible into 12. 

Q. And it is true in the example shown in the patent? 
A. Yes, sir. 

Q. You have no difficulty in finding in the Davis patent 
a teaching of the use of, say, 12 coupons per year instead 
of three or four? A. This could be applied, in my opinion, 
to 12 months per year, and according to the teaching of the 
patent, or I might say, Mr. Kenyon, according to my align¬ 
ment he could easily figure a date chart—not like mine, 
but in the Davis patent. 

Q. Like the Davis patent is made up? A. Yes. 

388 Q. And, as I understand you, any layman reading 
the Davis patent would be able to apply it to 12 pay¬ 
ments a year instead of three or four? A. In this form. 

Q. In that form the monthly indicia would appear on 
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ouch of tin* interest coupons ? A. That is in connection 
with the year indicia. 

(,). And upon tin* second coupon of the set you would 
have the same monthly indicia, but beginning with the 
succeeding month.' A. That is right, and we would also 
shift up the years alike. 

(,). And tin* arrangement of the monthly indicia verti¬ 
cally through that hook would he precisely the same as the 

arrangement of the monthlv indicia horizontally across 
* » • 

each coupon? A. Yes. 

Q. And that is within the teaching: of the Davis patent? 
A. That is within the teaching of the Davis patent, yes, sir. 

Q. You said that in the Davis patent, coupon Xo. 1 shows 
the months of .July, August, September, and October, 1909, 
which do not appear upon coupon Xo. 2. I think you were 
referring to that chart. Plaintiff's Exhibit 12, but it is 
true, is it not, that on coupon Xo. 2 the months July, Au¬ 
gust, September, and October, 1910, appear, do they not? 
A. Yes, sir. 

389 (*). So that it is just a question of Davis having 

put the year on there. If he had left the year off, 
then the statement that you made would not apply? A. 
If the years were not combined in this patent with the 
months, that would be true, that you could apply these 
months to different years, but as it is in the patent lie also 
limits himself to those particular years, and when they 
move from coupon to coupon there are certain days which 
disappear which cannot be indicated on successive coupons. 

Mr. Kenyon: 1 would move to strike out the witness’ 
statement as to the patent in which he limits himself to 
the years. 

The Court: I understand that. 

Bv Mr. Kenvon: 

• * 

Q. Xow, take the case of a Davis book where there are 
12 payments to be made each year, one a month. In other 
words, the first coupon, the coupon numbered 1, has a date 
indicia beginning with January, the second coupon, which 
is numbered 2, has the month indicia beginning with Feb¬ 
ruary, and so on. A. I do not agree with you on that, be¬ 
cause he does not start here with coupon Xo. 1 with Jan¬ 
uary. 

* 
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Q. All right. Start with any month. A. He starts with 
November, I believe, or March. 

Q. You would not have any difficulty, would you, Mr. 
Kelly, in understanding from that that if there were 

390 to be 12 installments per year, that the second coupon 
would have its month indicia beginning with the 

month which follows the beginning month appearing on 
the first coupon? A. With the following? 

Q. With the following. You stated a few moments ago, 
1 believe, that anybody would so understand the Davis 
patent. A. For instance, if he started with duly, if that is 
what vou have reference to, the next would be August, 
1909. 

Q. That is true. A. That is what I understand. You 
see, there are 32 months on this chart, and it does not re¬ 
volve like ours do, and that makes it difficult in answering 
your question. 

(<>. Now, take a Davis group of interest coupons covering 

12 installments payable monthly. A. Yes, sir. 

Q. And beginning with any month on coupon No. 1 which 

vou choose. A. Yes, sir. 

* 

Q. That is within the teaching of the Davis patent, as 
I understand you ? A. I would say so. 

And you would have in that set of multiple payment 
coupons 12 coupons which were serially numbered from 1 
to 12, inclusive? A. That is right. 

391 ' Q. Each one having a monthly indicia, which 

would have the same month named on them but be¬ 
ginning with succeeding months in order? A. In the same 
yea rs. 

Q. Is that right ? I do not care about the years. I am 
simply concerned with the months. A. The only thing I 
can do, Mr. Kenyon, is to build up a monthly book for you 
from this patent. 

Q. Just a moment. Please do not try to evade the ques¬ 
tion. I am asking you very plainly whether these 12 cou¬ 
pons would not have monthly indicia on each of them. A. 
Yes, sir, they would. 

Q.'And the monthly indicia upon each succeeding cou¬ 
pon would start with the month following that of the 
monthly indicia upon the coupon above it? A. I would 
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Q. And each one of them would have daily indicia run¬ 
ning from one to .‘11 with these indicia in registration 
throughout the group.* A. That is right. 

Q. What i< there in your book that is not present in that 
combination* I do not want you to add anything to that 
combination. You have agreed that the Davis combina¬ 
tion includes what we have .just been describing, so do not 
base your distinction on anything additional, but just tell 
me what there is in the Kelly patent that is not con- 

392 tained in the combination we have just discussed. 
A. The Keliy book, if punched with a series of 12 

payments showing consecutive payment numbers 1 to 12 
throughout the stack of coupons— 

Q. (interposing): Yes, it is the same to that extent? A. 
That would be a showing that there are 12 coupons to be 
paid. That is right. 

Q. Tlie numbering is precisely the same as in the Davis 
patent we have just considered? A. The Kelly book would 
show one series a month, beginning with January and end¬ 
ing with December, and then of course revolve when you 
complete your 12 payments and go into your 13th. 

(^. Will you point out anything in the Kelly book that 
is not included in the Davis combination? A. Yes, sir. I 
can point to one thing, and I would like to show you just 
exactlv what it is. It will make itself clear bv this reading. 
I want to read in the Davis book, which is Defendant’s Ex¬ 
hibit 7-b, from Fig. 7 on the face of the certificate, which 
states: 

“This certifies that James Roe has deposited with this 
company twelve hundred thirty-four dollars, payable to 
John l)oe, or order on any interest date, upon the surren¬ 
der of this certificate, properly endorsed, with all 

393 unmatured interest checks attached.*" 

You can prepare your Davis book with 12 coupons, 
but there would be 13 coupons payable on any one of these 
dates, whereas with the Kelly book you could only have 
12 coupons payable. 

Q. I did not ask you what things there are in the Davis 
patent which are additional to the Kelly book. My ques¬ 
tion was limited to this: What is there in the Kelly book 
which vou do not find also in the Davis combination which 
we have just been discussing? A. My answer, I think, 
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answered that. I said that tin* Kelly hook specifies 12 pay¬ 
ments for 12 coupons, and the Davis hook specifies 13. 

Q. Let us get hack to that for a minute. Taking the in¬ 
terest coupons of the Davis hook alone, in the situation 
where you have 12 payments a year? A. Yes, sir. 

Q. Those coupons will he numbered from 1 to 12, will 
they not? A. Yes, sir. 

Q. Isn’t that precisely like the Kelly hook, where you 
have 12 payments a year, and the coupons are named 12 
payments a year? A. Yes. 

( t >. 1 fail to sec any difference. A. 1 explained to 

394 you this, that there is another payment to he made 
at any time in the Davis hook. 

(,). Will you stop there just a minute? You are now 
pointing out something under Davis that is not in Kelly, 
namely, an additional payment? A. Yes. 

Q. But I am asking you. What is there in Kelly that is 
not exactly contained in tin* Davis combination? A. All 
right. I will put it the other way, then. There is a definite 
schedule of pavments in Kellv. There is not a definite 
schedule of payments in Davis. 

(J. In the Davis hook which we have been talking about, 
don't the punch marks through these successive monthly 
indicia and day indicia indicate precisely when each of 
those 1 interest coupons are due and payable? A. Correct. 

Q. Then there is a definite statement of the due dates in 

the Davis situation precisely to the same extent or more so 

than in the Kelly combination? A. I do not agree with 

vou. 

• 

Q. I want to give you every opportunity, Mr. Kelly, to 
point out every feature which you can think of that resides 
in the hook of the Kelly patent which is not contained in 
this iet of 12 Davis interest hearing coupons which we 
have just discussed. Is there anything else beyond 

395 what you have tried to point out in the last few 
answers which in your judgment is contained in 

Kellv and not in Davis ? Have vou finished that, or do vou 
care to add something to that? A. Xo. I would like to 
add something to that. First of all, I mentioned that 
the Kelly 12 coupons is a definite schedule of 12 payments, 
whereas the Davis 12 coupons is not definite, because there 
may he 13 payments made in that period of time, because 
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you cannot have interest coupons without a principal cou¬ 
pon. and that principal is payable on any interest date. 
Therefore, a series of numbers of 1 to 12 does not indicate 
the same factor in Davis as it does in Kelly. 

Another difference is this, as disclosed by Davis in the 
patent, lie combines the months and the years, and when 
you tear off tin* coupons in the Davis patent you immedi¬ 
ately destroy that particular book in so far as that month 
is concerned. In other words, if the third payment was 
due on one of the dates shown on the first two coupons and 
you bought that deal after two payments had been made, 
you could not use this book. In other words, Mr. Kenyon, 
this is all right for 1D14. but it is not for 1DMS. 

( t ). As I understand the first proposed distinction, 
namely, that Kelly has a definite number of payments, you 
say, that Davis has not, because before the certificate of 
deposit becomes finally due you may come in and pay it 
off, and thereby you do not have to pay the last interest 
coupon Is that your idea/ A. The certificate of 

296 deposit clearly states that it is payable on any in¬ 
terest date or on the last interest date. So that on 

your coupon 12 you would have two payments, one for tin* 

certificate, and one for the iast interest coupon. 

( t ). In other words, any time you want to take up your 

obligation or the balance due, vou therein* make the re- 

maining interest coupons useless? A. Yes, sir. 

Q. That is true of the Kelly book? A. If you paid up 

vour balance vou would have no further use for the eou- 
• » 

pons. 

Q. The second point, as I understand it, was that if you 
wanted to buy a deal which was partially transacted, and 
in the Davis case it would not fit? A. Xot always it would 
not. In many instances it would. 

Q. All right. Suppose a depositor in a bank has put a 
thousand dollars in the bank and the bank has paid him 
interest on two interest dates, and let us suppose that he 
made his original deposit on March 5, 1909, and subse¬ 
quently the bank installed these Davis books after two in¬ 
terest payments had been made, what is there to prevent 
the bank then getting in touch with the person who has de¬ 
posited this money and punching a book precisely as 

297 shown in the Davis patent, tearing off the signature 
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card and the first two interest coupons representing 
interest paid, and handing the depositor the balance of the 
book? 1 A. How would he take care of the lirst two interest 
payments ? 

Q. They have been paid. A. Then the book would not 
disclose the transaction from the depositor's standpoint. 

Q. It would disclose that the deposit had been made on 
March 5, 1909? A. Yes. 

Q. And it would disclose that the remaining interest pay¬ 
ments were due on those consecutive dates? A. But it 
would not show that there had been two interest coupons 
paid. 

Q. Yes, it would, because, having torn off the first two 
interest coupons, the topmost would be the third. A. Yes. 
How would vou indicate that:' 

O. Is there anvthing wrong with what 1 have suggested? 
Would not that work perfectly? A. You say that the in¬ 
terest deposit was made on March 5, 1909? 

Q. Yes, that is right, and let us assume that the amount 
deposited— A. (interposing) You are starting 
398 with the date here (referring to patent) ? 

Q. Exactly, and I understood you to say that the 
Davis system would not apply. Now, 1 am putting the 
facts before you. A. Now, I see. Just a moment. 

Q. And asking you why it won’t apply. A. If the deal 
was purchased over a year—that is, beginning after three 
payments have been made? 

Q. Why don’t you stick to the situation I am talking 
about? A. 1 would have to figure that out for vou, but 1 
would like to have a little time. I could give you the fig¬ 
ures if I had a few minutes. It is verv difficult to figure 
that mentally, but if you will give me that example I will 
be glad to show you that you cannot work that the same 

wav vou can in mv book. 

• » * 

Q. Do you mean to say that it is impossible with tin- 
Davis system, where a deposit has already been made in 
the bank and two interest payments have been made, to 
fit the Davis book right into that situation by punching on 
the signature card the date when the deposit was made 
and by tearing out the first two interest coupons corre¬ 
sponding Jo the two interest payments that have already 
been made? A. I will agree that you can tear out your 
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first two coupons, but I do not think you can tear 

399 out vour back two certificates because vou will de- 

• • 

stroy the certificates. 

The Court: All right. It seems to me very obvious, 
the answer to that question. 

Mr. Kenyon: Certainly. 

Bv Mr. Ken von: 

•> • 

Q. You made a second attempted distinction here by 
saving that Davis' dates did not roll around like vours, be- 
cause your own years are associated with the months' A. 
That is right. 

Q. Is that the only reason, because the years are asso¬ 
ciated with the months.’ A. Xo, because the date indicia 
on the coupons are such that you have to take the whole 
date information to consider that it is different on every 
coupon. 

Q. Let us consider the monthly indicia alone. In Davis 
he shows not only the month, but the year, does he not.' 
A. That is true. 

Q. If he left the year off he could have his monthly in¬ 
dicia roll around precisely as yours, could lie not.' A. Xot 
as disclosed in the patent, because he shows 32 months. 

Q. He discloses 32 months because he has years asso¬ 
ciated with those months, has he not.' A. That is right. 
I presume that is the reason. I do not know. 

400 Q. As a matter of fact, in your patent you show 
three yearly indicia at the top.' A. Yes, sir. 

Q. And if you punch through there you can use that ac¬ 
curately? A. Yes, sir. 

Q. For how long a period, and let me assume that only 
one punching is used for the yearly indicia.' A. That 
would have been upon the terms of the contract, where it 
began and where it ended. 

Q. I am talking about what is shown in your patent. A. 
Yes, but I have to apply that to a deal. 

Q. It has the years 192S, 1929. and 1930 printed on it, 
doesn’t it? A. That is right. 

Q. Taking the forms that are printed there, what is the 
earliest deal that you could indicate on that coupon ? A. 
Januarv 1 of the first year. 

Q. 1928? A. 1928. 
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Q. And what is the latest deal, and I will assume that 
it involves 12 transactions, that could properly he shown in 
that book, where you punch through the month and the 
vear bv one operation ? A. Probablv Januarv 1 or Decem¬ 
ber 31. 

401 (,). According to the years printed in your book, it 
is limited to use during a period beginning with 

January, 1928, and ending with .January, 1930—just two 
Years ? A. Yes, but you can extend mv book ten vears bv 
adding a few spaces, whereas if you add Davis to ten years, 
you have to add the months on there. 

Q. Did you note the scheme shown in the Davis news¬ 
paper article? A. Yes, sir. 1 had a chance to glance at 

it. I have not had a chance to reallv studv it. 

• * 

Q. But so far as the disclosure of your patent is con¬ 
cerned, it is limited to this two-year period from January, 
1928, to January, 1930? A. Xo, sir. It is not. 

Q. In order to have it cover any different period, you 
would have to have a different printing? A. Yes, sir, for 
ten years or twenty years. 

Q. And so would Davis by having different forms? A. 
Yes, but then you would get into a form as big as a ledger. 

Q. When you were on the witness stand before you dem¬ 
onstrated that you required a separate indicia for a part 
of the year and a separate indicia for another part of the 
year in every case where the transactions fell in dif- 

402 ferent years? A. Yes, sir. The reason that we do 
that is to make the book flexible. 

Q. So that if tin* year were punched correctly in your 
book, then each coupon in the book would show a different 
date indicia, would it not? A. I do not agree with you. 
I do not agree that the method disclosed bv Titcomb of 
punching the years is correct. I have known Titcomb—not 
Titcomb, but Davis—the Davis patent since it was first 
cited in this case, and if it had any changes I would have 
contacted Mr. Davis. 

Mr. Kenyon: I move to strike out the answer. 

The Court: Yes. 

The Witness: I am trving to tell you what I think of it. 
Mr. Kenyon: Will the reporter read the question? 
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(The question was read.) 

A. I consider the method disclosed in my book as being 
the correct method, and not the one disclosed in Titeomb. 

Mr. Kenvon: 1 will let the answer stand, although it is 
not responsive. 

The Court: Davis, you mean? 

The Witness: Davis, I mean, yes, sir. 

Mr. Kenyon: It is certainly not an answer to the ques¬ 
tion, but 1 will let it stand. 

The Court: Do you move to strike out? 

403 Mr. Kenvon: Xo, I do not move to strike out. 1 

* 

think it shows just what the witness is up against. 
By Mr. Kenyon: 

Q. The successive coupons in your book do not have the 
same date indicia upon them if the year punching is em¬ 
ployed correctly, do they? A. Yes, sir; they do. 

Q. They all have the same date indicia on them? A. 
Yes, sir. They do. 

b>. But they indicate different dates? A. What do you 
mean ! 

Q. As 1 understood your direct examination, you said 
that all of your coupons are alike as to the monthly in¬ 
dicia? A. That is right. 

Q. What do you mean by that? A. Each coupon con¬ 
tains identically the same monthly indicia. 

Q. But they have to be separately printed, don't they? 
A. In different positions. 

Q. And when, in addition to shifting the position of the 
month, you also shift the year, then you have to have a 
different date for each of the coupons of the set, regardless 
of whether there are six or 5(5? A. I do not understand 
what you mean. There are only three years shown in the 
patent, and those three years appear throughout the 

404 stack of coupons. The same month and the same 
date appear on the same coupon. 

Q. If differently arranged ? A. Yes. 

Q. So that you require different printing for the month? 
A. Yes, sir. 

Q. And if you are going to show the years correctly, 
then you have either got to have different printing for the 


216 THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 

respective months and the successive years, or else you 
have got to have separate punching for the months of the 
successive years. Is that right.' A. You must have sep¬ 
arate. punching according to my patent, which I consider 
the correct method. 

Q. That is not disclosed in the patent, the idea of having 
the printing for the successive years registered with one 
another.' A. It is not disclosed in the patent.' 

Q. It is not disclosed in the patent, is it? A. Not that I 
know of, Mr. Kenyon. 

Q. And in the Davis hook the monthly indicia on the suc¬ 
cessive interest coupons change with each month, don’t 
they? A. In a quarterly— 

Q. (interposing) That is, another month is the 

405 first off the series in each.' A. You mean in tile 
Davis patent? 

Q. Yes. A. Yes, sir. 

Q. The first four months disappear from the top of the 
list and four months are added to the bottom of the list, 
aren’t they.' A. That is correct. 

Q. And that is true right straight through the set of 
interest coupons.' A. That is right. 

Q. So that, in that sense, the Davis months do rotate.' 
A. Xo. sir. If those at the bottom come into the picture, 
I would sav that tliev rotate, but the indicia at the bottom 
is new. 

Q. But these successive months of the year following 
the month that ended the month of the year superposed? 
A. That is right. There is no rotating principle about it. 

Q. Doesn't it rotate just as much as yours? A. Xo, sir; 
it does not. 

Q. Doesn’t it rotate by four months blocks as well as 
twelve-month blocks? A. Xo. sir; it does not, because 
there is no indicia appearing on each coupon, and as I men¬ 
tioned and showed, when you cut off your first coupon 
there was a disappearance of the first coupon. If it 

406 contained the same date indicia you could keep that. 

Mr. Kenvon: I think we are arguing about a verv 
simple question, your Honor. 

The Court: I think so, too. I assume he can take his 
book and make a book exactly like Davis can. Take the 
first doupon, the next interest coupon would be July. Why 
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not take your coupon and put it on there, and why not take 
your February coupon and put it in July? All you have to 
do is to take them out of the proper pigeon hole and stack 
them together. 

The Witness: Yes, your Honor, but my book would Ik* 
entirely flexible, just like it is in the payment business. It 
would not be confined to any particular set time. The fea¬ 
ture of this book is its flexibilitv. 

V 

By the Court: 

Q. You cannot get away from tin* proposition that the 
novelty in Davis and yours is this staggering of numbers. 
You cannot get awav from that, can vou? A. Well, we do 
not claim that a staggering of the months is new. We do 
not claim that the staggering of the numbers is new, but 
we have both of those things in the book, and the dates, and 
there is not anything else like it. 

Q. You have been telling what Davis taught you. Let us 
put it in another way. Tell me what lie did not teach 
407 vou. A. He did not teach me flexibilitv, vour Honor. 

Q. Let me understand what you mean by flexibil¬ 
ity. A. 1 mean a coupon book that could be used beginning 
at any point in any year and extending for any period of 
payment; that you can take the last coupon in the book, 
if necessary, and allow a company to exercise a consecu¬ 
tive series of coupons. 

Q. But what does he not teach you? A. He could not 
teach me tearing off the back coupons of the book, because 
lie has a certificate in the back, and I know if thev were 
torn off in his book if would destroy the book. 

Q. For the purpose for which he was using the book? 
A. Yes, and in the case of the rotating chart, as we show 
in our schedule that it makes it possible to confine this 
book to starting, it makes it practicable and you can indi¬ 
cate any payment date on any coupon and make any pay¬ 
ment to apply to the coupon, or you can make any pay¬ 
ment number apply to any coupon. 

Q. Those are the things that Davis did not teach you? 
A. He did not. 

Q. Is there anything more from this witness? 

The Witness: He did not teach me these things, no, 
sir. 
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have got to have separate punching for the months of the 
successive years. Is ihai right* A. You must have sep¬ 
arate punching according to my patent, which I consider 
the correct method. 


Q. That is not disclosed in the patent, the idea of having 
the printing for the successive years registered with one 
another? A. It is not disclosed in the patent? 

Q. It is not disclosed in the patent, is it? A. Not that I 
know of, Mr. Kenyon. 

Q. And in the Davis hook the monthly indicia on the suc¬ 
cessive interest coupons change with each month, don’t 
they? A. In a quarterly— , 

Q. (interposing) That is, another month is the 
405 first off the series in each? A. You mean in the 


Davis patent ? 

Q. Yes. A. Yes, sir. 

Q. The first four months disappear from die top of the 
list and four months are added to the bottom of the list, 
aren’t they? A. That is correct. 

Q. And that is true right straight through the set of 
interest coupons ? A. That is right. 

Q. So that, in that sense, the Davis months do rotate? 
A. No, sir. If those at the bottom come into the picture, 
I would say that they rotate' but the indicia at the bottom 


is new. 


Q. But these successive months of the year following 
the month that ended the month of the year superposed? 
A. That is right. There is no rotating principle about it. 

Q. Doesn’t it rotate just as much as yours? A. No, sir; 
it does not. 


Q. Doesn’t it rotate by four months blocks as well as 
twelve-month blocks? A. No, sir; it does not, because 
there is no indicia appearing on each coupon, and as I men¬ 
tioned and showed, when you cut off your first coupon 
there was a disappearance of the first coupon. If it 
406 contained the same date indicia you could keep that. 

Mr. Kenyon: I think we are arguing about a very 
simple question, your Honor. 

The Court: I think so, too. I assume he can take his 
book and make a book exactly like Davis can. Take the 
first coupon, the next interest coupon would be July. Why 
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not. takp ynnr r.r.d put it oii limit;, and why not take 

your February coupon and put it in July? All you have to 
do is to take- them out oi the proper pigeon hole and s tack 
them together. 

The Witness: Yes, your Honor, but my book would be 
entirely flexible, just like it is in the payment business!. It 
would not be confined to any particular set time. Tliei fea¬ 
ture of this book is its flexibility. I 

By the Court: 

Q. You cannot get away from the proposition that the 
novelty in Davis and yours is this staggering of numbers. 
You cannot get away from that, can you? A. Well, we do 
not claim that a staggering of the months is new. W<|* do 
not claim that the staggering of the numbers is new, but 
we have both of those things in the book, and the dates, and 
there is not anything else like it. 

Q. You have been telling what Davis taught you. Le|t us 
put it in another way. Tell me what he did not teach 
407 vou. A. He did not teach me flexibilitv, vour Honor. 

Q. Let me understand what you mean by flexjbil- 
ity. A. 1 mean a coupon book that could be used beginr.ing 
at any point in any year and extending for any period of 
payment; that you can take the last coupon in the book, 
if necessary, and allow a company to exercise a consecu¬ 
tive series of coupons. 

Q. But what does he not teach you? A. He could 'not 
teach me tearing off the back coupons of the book, because 
he has a certificate in the back, and I know if they wjere 
torn off in his book it would destrov the book. 

Q. For the purpose for which he was using the book? 
A. Yes, and in the case of the rotating chart, as we show 
in our schedule that it makes it possible to confine tjhis 
book to starting, it makes it practicable and you can indi¬ 
cate any payment date on any coupon and make any pay¬ 
ment to apply to the coupon, or you can make any p<ky- 
ment number apply to any coupon. 

Q. Those are the things that Davis did not teach you? 
A. He did not. 

Q. Is there anything more from this witness? 

The Witness: He did not teach me these things, no, 
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408 By Mr. Kenyon: 

Q. I wonder if your Honor has any doubt about the first 
point, as 1 noted it from Mr. Kelly’s answer just given. 
He was saying that his book is useable beginning at any 
time in the year, because he could detach his first coupon 
and it has all 12 months on the topmost coupon so that if 
the deal begins on November 18, he punches the month of 
November and the dav 18. Is not the Davis book stai table 

m 

on any month and any day of the year? Doesn’t the top¬ 
most card have all 12 months indicia? A. Yes, sir. 

Q. And all 31 day indicia! A. Yes, sir. That is right. 

Q. And you can start it on any day of the month? A. 
That is true, but let me continue my answer. You can use 
my book from the first coupon to the last coupon, to any 
succeeding coupon. It can be used from intermediate cou¬ 
pons to the last coupon, and it is used from the first cou¬ 
pon to any intermediate coupon. 

Mr. Kenyon: Those points that we have been over, and 
1 do not see any use in repeating the testimony. 

The Court: In examining this record, he has stated 
what Davis taught him, and 1 thought it would be helpful 
to see what he did not teach him. 1 am confronted with a 
factor that this matter is old, that there is nothing 

409 new about it. The question is whether it is new or 
not, but that is the whole thing about this whole bus¬ 
iness. 

Mr. Kenyon: 1 was trying to ask him what there was in 
his book that is not in Davis. 

The Court: Yes. 

Mr. Kenyon: Because Davis has a great deal more. 1 
take it that he has a lot of good ideas. 

The Court: Is there anything further from this wit¬ 
ness? 

By Mr. Kenyon: 

Q. \*ou said twice that Davis does not show successively, 
much less continuously, monthly indicia on his successive 
interest coupons. Do you mean that it is not successive or 
continuous because you are counting indicia on the back of 
the signature card and the interest coupons ? A. You can 
take either the front or the back. 
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Q. Let us limit it to the front. A. All right. 

Q. Would you say these indicia are not successive? j A. 
Yes, sir. 1 said successive throughout the coupons. 

Q. They are successive, are they not? A. No, sir. 

Q. They are successive throughout the interest coupons, 
are they not? A. Yes, but not throughout the cou- 

410 pons. 

Q. They are only noil-successive when you include 
the signature card and the coupons? A. Yes, sir. 
Throughout the coupons, as 1 understand the coupons, 
they are not successive. 

Q. But you do not dispute at all the fact that they are 
successive throughout the whole number of the interest 
coupons? A. Taking the interest coupon number, you are 
correct. 

Q. Why aren’t they continuous? A. Because they do 
not refer to January, February, March, April, May, June, 
and July. 

Q. But you agree, or did agree a little while ago, tliat 
anybody reading the Davis patent would understand that 
you could have this monthly indicia on the successive in¬ 
terest coupons beginning with the successive months? A. 
I agree, and I also— 

The Court (interposing): Of course, that would be tr ie 
if you read Davis in connection with Titcomb. There would 
not be anv doubt about it. 

The Witness: But the point is this, your Honor, as I 
stated before in my answer, if you kept them in this form. 

By Mr. Kenyon: 

Q. Referring to the Davis patent? A. In this form, but 
not in my form. 

Q. So that your patent requires that the monthly in¬ 
dicia, in order to be continuous, shall start on one 

411 coupon with January and start the next coupon with 
February, and the next with March, and so forth? 

A. And every coupon contains identically the same date 
indicia. 

By the Court: 

Q. Which would require a different arrangement of the 
printing matter? A. No, sir. 1 believe that the fact tliajt 
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Davis sets up a group of dates combining the months with 
the years based upon an interest rate, with fixed terms of 
interest or predetermined interest dates, is good for that 
particular thing. In the case of my book, my book has 
flexibility. Its months revolve, and when we hit 12 we go 
in again with coupon 13 with the same indicia that we had 
on No. 1. 

By Mr. Kenyon: 


Q. That is, because you omit the year? If you had the 
year you would have a separate group of months? A. 
Getting back to your question, if I employed what Davis 
shows I think I could not manufacture coupon books; I 
could not sell them. 


Q. Let us not argue that way. If you properly showed 
the years on each coupon you would have to have a 13th 
coupon for the 13th months, and it would have to be spe¬ 
cially printed or punched? A. It would be sepa- 
412 rately punched, I am sure of that, and in my case, 
because every coupon book that 1 have ever designed 


has been designed with that basic idea of having the same 
date information on all the coupons corresponding to one 
month at a time. 


Q. You stated when you were on the witness stand first 
that the defendant’s Exhibit 6 embodies the invention of 


this Kelly patent in suit, and I asked you particularly 
whether you said that, with the fact in mind that the suc¬ 
cessive coupons in this book show monthly indicia, which 
begin two months apart, that is to say, the first coupon be¬ 
gins with the month of January, the second coupon with the 
month of March, the third with the month of May, and so 
forth—you said it did embody the invention of your pat¬ 
ent. A. My reason for saying that— 

Q. (interposing) I really have not asked you any ques¬ 
tion. I just stated what you said. Now, I want to ask 
you whether you regard monthly indicia which begin on 
the successive coupons with January, March, May, and so 
forth, as continuous or not continuous. A. I regard them 
as not continuous. 


Q. As not continuous? A. Yes. I would say successive 
but not continuous. 
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Mr. Kenyon: Without asking any question, the claims 
in the Patent do mention that the indicia are continuous, 
and I think the witness’ statement that he there save 
413 that it came within the claims despite that wording, 
shows a different point of view from the witness’ 

point. 

The Witness: May I explain it now? 

Mr. Kenyon: I have not asked you a question. 

Mr. Hodges: Now, your Honor, Mr. Kenyon has mhde 
a criticism of the witness as compared to his previous an¬ 
swer, and I think lie ought to be given an opportunity to 
explain it. 

The Court: You can ask him about that. 

Mr. Hodges: I do not know whether it is important, 
but the witness wanted to explain it. 

The Court: Make a note of it and ask him. 

By Mr. Kenyon: 

Q. Mr. Kelly, how would you arrange the Kelly book to 
pay five equal installments at equal intervals throughout 

ive 


A. F 


A. 


the year? Can you do that throughout the year ? 
equal installments ? 

Q. Five equal installments by a single punching. 

You mean five monthly payments, or do you want to di¬ 
vide the year into five periods of time? 

Q. Five equal payments at five equal intervals through¬ 
out the year. A. The coupon book in our case would hajve 
to have a special construction providing for the skipping 
of months in 73-day periods of time. 

Q. Your patent and your book do not embody such 
414 a thing? A. That would be something different, yes, 
sir, because interest does not enter into our book, 
whereas it does in Davis. 

Q. And interest does not enter into my question, either. 
A. That is my answer. 

Q. Referring to the Titcomb patent, the January issued 
tickets in that case can be used for a series of trips begin¬ 
ning on any date of that month, can’t they ? A. Yes, sir.j 

Q. So it is completely flexible for a series of trips be¬ 
ginning in the month of January? A. That is right, aijy 
time during Januarv limited to one month’s issue. 
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Q. Is there a rotation of the day dates in the case of 
the Titcomb patent? A. No, sir. 

Q. Don’t the numbers of the succeeding days come in at 
the end of the last, just as they go out at the beginning? 
A. Yes, but when January 1 disappears February 1 comes 
in. It is entirely different. 

Q. In the case of the Kelly book, as the month of Janu¬ 
ary, 1928, goes out, isn’t the month of January, 1929, com¬ 
ing in? A. Let us say on January, 1928, and on the second 
you pay February, 1929? 

Q. I am talking about a year. You have just made 

415 the argument here that when No. 1 comes in at the 

tail of a list in Titcomb, it is not a rotation because 

it is a different dav? A. That is exactlv what I mean. 

• • 

Q. All right. Now, refer to the Kelly patent. You have 
18 coupons, for example? A. Yes. 

Q. Beginning with January, 1928? A. Yes. 

Q. And when that first one has gone out— A. (interpos¬ 
ing) You mean the first of the year? 

Q. The first coupon has gone out, the January, which 
comes in at the back of the second coupon is going to refer 
to January, 1929, isn’t it? A. When it is punched, but 
this book shows it without being punched. Do you under¬ 
stand that ? 

Q. Now, wait a minute. Let us go back to the Kelly pat¬ 
ent with 18 coupons in it, and you punch it through Janu¬ 
ary, 1928, on the topmost coupon? A. That is right. 

Q. The second coupon is punched through February, 
isn’t it? A. Yes. 

Q. But there is a January at the tail end of the list of 
the month indicia on that second coupon, isn’t there? 

416 A. Yes. 

Q. And as that January works around through 
the next 11 coupons to the point where it comes into the line 
of punchings, at the topmost coupon at that time will repre¬ 
sent January, 1929—another January, isn’t it? A. An¬ 
other January, but it can be 1928 or 1929 or 1930. In this 
case that can onlv be Februarv 1. There cannot be anv- 
thing else on the second coupon. 

Q. We are talking about the second coupon. A. Yes, sir. 
Mr. Kenyon, you are trying to make my punched book com¬ 
pare with this book which is not punched. 
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Q. That book is punched, isn’t it? A. I mean this book 
in unpunched form. By shifting this new date indicia here 
it would be my book in punched form. 

Q. I want to talk about both of them in precisely l|he 
same way, and for the moment I do not think the punching 
has anything to do with it. If you will look at the suc¬ 
cessive tickets of that January issue there and just pay at¬ 
tention to the date numbers, as the date No. 1 goes out on 
the second ticket at the top it comes in at the bottom ? A. 
Yes, and it is so designated. 

Q. And on the second day of the week? A. February 2 
comes in. 

Q. In your Kelly book, my point is that the January 
which appears upon the second, which comes in at 
417 the tail end of the monthly indicia? A. On coupon 2? 

Q. Yes; is the January that is going to apply to 
the next year following the year in which the topmost cou¬ 
pon is punched? Isn’t that right? A. No. There is no 
year designation in conjunction. 

By the Court: 

Q. It is another year, isn’t it? A. Yes. 


Q. January takes its place at the foot? A. Yes, but \jou 
see the distinction I am trying to point out is this, that in 
the Titcomb book it is actually labeled, but in my book it is 
not labeled or printed, and that second January can be 
used for January, 1930, if necessary. 

Q. But it has no utility except for the January for the 
year succeeding January of the topmost coupon. Isi’t 
that right? A. Yes. 

Q. And that is precisely the same in Titcomb if the No. 
1 in the second coupon has utility only in the month suc¬ 
ceeding? A. I do not agree with you, because that sane 
indicia can be used for any month, not only January, but 
can be used for January, February, March, or May, 
whereas in the Titcomb book it would be restricted to Feb¬ 
ruary. 

418 Mr. Kenyon: I suggest, your Honor, that I can¬ 
not follow all of this. 

The Court: He uses months and Titcomb uses figuijes. 
I think that is the only distinction. 


224 THE ALLISON COUPON CO. VS. BANK OF COM. & SAVINGS. 

Mr. Kenyon: The patent office, of course, says that that 
did not involve any inventive idea of rotating the months as 
compared with rotating the day. 

Mr. Hodges: May I say a word about what Mr. Kenyon 
has stated? The Board of Appeals stated that designed to 
rotating the dates and not to rotating the numbers. 

Mr. Kenyon: I do not agree that that is what the Board 
of Appeals said. If you are interested in that, I will read 
it to you. 

The Court: We will come to that later on. We will take 
a recess now until 1:30. 

(Whereupon, at 12:30 o’clock p. m., a recess was taken 
until 1:30 o’clock p. m. of the same day.) 

419 After Recess 

1.40 o’clock p. m. 

The trial was resumed, pursuant to recess, at 1.40 o’clock 
p. m., before His Honor Mr. Justice Luhring. 

The Court. Proceed. 

Edward A. Kelly, the witness at the time of the recess, 
resumed the stand and the examination in rebuttal vras 
continued. 

Mr. Kenvon. No further cross examination. 

The Court. Is there anything further? 

Redirect Examination 
By Mr. Hodges. 

Q. Referring to Davis patent, Defendant’s Exhibit 7d, 
is it not a fact that this patent shows a staggering of the 
year dates? A. Yes, it does. 

Q. Is that true of the Kelly? A. No, sir, it is not. 

Mr. Hodges. That is all. 

Mr. Kenyon. Does that close your case? 

Mr. Hodges. Yes. 

Mr. Kenyon. Defendants rest. 

The Court. Proceed. 

Mr. Kenyon. There is one stipulation we ought to have 
on the record if the Court has no objection. I think 

420 it would be desirable for each side to withdraw their 
original exhibits and hold them in their own custody 

because that is much more convenient to each of us than 
to have to go to court and examine them. 
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The Court. Do you mean to substitute photostats? 

Mr. Kenyon. No. Whenever a case is submitted the ex¬ 
hibits will be submitted. 

Mr. Hodges. I think that will be all right but there are 
some of the defendant’s Exhibits of which I am unable to 
get copies. 

Mr. Kenyon. One reason for withdrawing them is to 
enable me to have photostat copies made at once. 

Mr. Hodges. If there are any of ours of course we will 
have them. 

Mr. Kenyon. It is not a case of withdrawing. They are 
in the record. 

The Court. I assume you will want to prepare briefs. 

Mr. Hodges. Yes. 

The Court. I prefer that myself rather than to listen 
to oral argument now. Of course, I am prefectly willing 
to listen to oral argument. 

Mr. Hodges. That is immaterial. 

The Court. With written briefs before me then I ckn 
study them and work it out. I have several patent cases 
under advisement now awaiting briefs and I would like to 
take them up in order. Make plain to me in your 
421 briefs the relation between the first Kelly patent atid 
that second Kelly patent, and show the relation be¬ 
tween them. I have a general notion about it and they ^re 
both in here. I would like to know that. I assume you wjill 
argue to me thoroughly how this is a combination of o|ld 
matters producing results that you think are patentable Re¬ 
sults. Those are the only two things that I would like Ito 
have thoroughly gone into. You will naturally think of the 
other things that I ought to hear. 

Mr. Hodges. Those are what you are particularly inter¬ 
ested in, but you want the whole subject matter. 

The Court. Yes, your whole views set out. Shall I fix 
a time to exchange briefs? 

Mr. Kenyon. I understand Your Honor would prefer 
not to have oral argument with a view to rendering deci¬ 
sion at once, but you wish to reserve decision. 

The Court. I think it is better. I do not foreclose ycfu 
if you want to make oral argument, and if I, after exam¬ 
ining the briefs feel the necessity for it you can come in 
and we will argue it out. 
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Mr. Kenyon. I will be very glad to come down for that 
purpose, and if Your Honor is going to reserve decision 
in the case it would not serve any useful purpose to have 
an oral argument now. 

The Court. Do you want to file briefs in ten days? 

Mr. Hodges. That is a short time. Make it twenty 
days. 

422 The Court. I cannot refuse to give you more time 
if you want it. It is to every one’s interest to get 

this done quickly while I have it in mind. 

Mr. Kenyon. I will want at least ten days to be able 
to answer vour brief. 

w 

Mr. Hodges. I will have time for a reply brief. Five 
days ought to be enough. You desire me to file a brief in 
ten days? 

The Court. Fifteen days. 

Mr. Kenyon. That wrould be Saturday, March 4, 1939. 
The Court. I do not want to be arbitrary. 

Mr. Hodges. It is a question of suiting your Honor. 
The Court. My time can be easily arranged to suit your 
convenience. i 

Mr. Kenyon. Fifteen days from today, Saturday, March 
4, for the opening brief, ten days after that for the Defen¬ 
dant’s brief, March 14, and the five days for the reply brief 
w'ould bring it in on the following Monday. 

Mr. Hodges: Yes. 

Mr. Kenyon. May we stipulate on the record? 

The Court. That is all right. 

Mr. Kenyon. It is stipulated and agreed that counsel 
for the respective parties may have the custody of the 
original exhibits which each has presented until the last 
brief has been filed, that is, until March 20, 1939, and each 
counsel agrees to promptly provide the other with 

423 duplicates or photostat copies of all exhibits intro¬ 
duced by them, excepting that no copies of Plaintiff’s 

Exhibits 1 and 2 or Defendant’s Exhibit 1 and 2 need be 
supplied. 

Mr. Hodges. Stipulate corrections. 

Mr. Kenyon. It is further stipulated that counsel will 
propose to each other corrections in the record promptly 
after the transcript has been received from the reporter. 

(Thereupon, the trial in the above entitled cause was 
concluded). 
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2 Claims. 

This invention is preferably a collection cou¬ 
pon book, and the chief object of the Invention is 
to facilitate the preparation and use of coupon 
books for collecting similar amounts due on the 
6 same day of a series of months or on the same 
day and month for a series of years. 

The invention is chiefly for use by installment 
payment concerns, automobile underwriters, 
banks and concerns handling subscriptions and 
10 the like. These concerns prepare a coupon book 
in which the name and address of the payer Is 
usually written and the times for payment print¬ 
ed and the time for the payment of each install¬ 
ment indicated by punching the day on the cou- 
16 pon when the Installment is due. These coupon 
books have one coupon or sheet for each install¬ 
ment and often there are a considerable number 
of coupons in each book and relating to one trans¬ 
action. Instead of the labor necessary to write 
20 on each coupon the exact time when it is due. 
this invention contemplates that the dates be 
printed so that they can be punched for indi¬ 
cating the date when each coupon is due. 

The chief novel feature of the Invention is ar- 
20 ranging the dates on the coupons so that one 
punch will indicate the months when the pay¬ 
ment is due on all coupons in the book, and also 
one punch will indicate the day of the month 
when the payment is due on all coupons in the 
80 book. Therefore. Instead of writing out the 
month and day on all the coupons when the pay¬ 
ment is due, that can all be indicated merely by 
two punch marks. The invention applies whether 
the due dates of the payments are expressed in 
00 days and months as usual, or in days, months and 
years. Therefore, by this means, a single punch 
will indicate successive months and also variable 
periods of time, as required in the above transac¬ 
tions. 

40 The full nature of the Invention will be under¬ 
stood from the accompanying drawing and the 
following description and claims: 

In the drawing. Fig. 1 is a perspective view of 
said new coupon book with the cover sheet turned 
back. Fig. 2 is a similar view with the cover 
sheet and the first tw'o coupons turned back. 
Fig. 3 is a section on the line 3—3 of Fig. 1. 

In the drawing there is shown a coupon book 
consisting of a plurality of superimposed sheets 
secured together within paper covers 10 by brads 


(Cl. 283—66) 

M. Each sheet consists of a stub 12 and a cou¬ 
pon 13 with a dotted score line 14, as has long 
been common in the construction of coupon 
books. The stub can have printed on it any de¬ 
sired matter relating to the book and coupons. 6 
The coupons 13 are superimposed upon each 
other and are similar in dimensions and substan¬ 
tially in the printed matter thereon. There is 
one coupon for each payment or installment to 
become due. In the case of sales of automobiles, lo 
for which this coupon particularly has been de¬ 
signed and used, there are usually twelve or 
fifteen monthly payments to be provided for and. 
therefore, the coupon book contains twelve or fif¬ 
teen coupons. Each coupon has spaced provided i.. 
by lines 15. 16 and IT for indicating the name and 
address of the person who has purchased the au¬ 
tomobile and who is obligated to make the pay¬ 
ments set forth on the coupons. Also a space is 
provided between lines IT and 18 for indicating go 
the amount of each installment or payment to be 
made. In what is here shown said amount is 
$85.00 and it is preferably indicated by a check 
punch or protector. Below the line 19 there is 
indicated the name and address of the company 26 
to whom the payments are to be made. Between 
lines 18 and 19 at the inner end of the coupon 
there is a space with lettering indicating "this 
payment due on date indicated", and the indi¬ 
cations of the date on which the payments are due 30 
constitute the novel feature of this invention. 

There is printed on each coupon a series of day- 
numbers 20 . saiS numbers being from " 1 ” to "31” 
in numerical order and in the coupons here shown 
in two rows between lines 19. 21 and 22. although 86 
the number of rows or the particular relation of 
the day numerals is more or less immaterial, so 
far as they appear on each coupon. But it is 
important that these day numerals be similarly 
arranged on all the coupons and in exact super- 40 
imposed positions, so that in a coupon book the 
numerals " 6 ” on all the coupons will be exactly 
in a vertical row or superimposed on each other. 

This enables the day on which each payment is 4 J 
due to be quickly indicated by a single punch 
forming the punched hole 25. In the drawing 
the second day of the month has been punched, 
which means that the installments are a'.’ • e on 
the secona day of the month, as it punch, s the 60 
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••2” In said set of day numerals in every coupon 

with one operation of the punch. 

A row of month abbreviations 26. for a calendar 
year, is located preferably adjacent the day nu¬ 
merals 20 and between the lines 22 and 27 are 
formed twelve square^ in which the month ab¬ 
breviations are printed. Adjacent the row of 
month abbreviations 2b there is a row of punch 
S.J .ares 30 registering therewith and in the first 
coupon there is a punched hole 31 above the 
montn ot May”, which indicates that the first 
coupon is due on the second day of May. 

The month abbreviations on the coupons are 
staggered with relation to each other by being 
shifted on each coupon one month to the right 
hand on the superimposed coupon. Thus the 
first coupon shows “May” punched, while the 
second coupon shows “Jun” under May. and the 
third coupon shows “Jul” under May on the first 
coupon. On each succeeding coupon the month 
abbreviations are advanced one month so thatthe 
month abbieviations on the series of coupons 
Sit are located under “May” on the first coupon 
are ”Jun”. “Jul”. “Aug", and so on. running 
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30 


35 


10 
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clear ^iughTo'AprlT.lbbrevlatlng them. Thus 
the punched hole 31, as shown in Pig. . 
tends entirely through the whole series«of coupons 
13 and through the successive month abbrevia¬ 
tions throughout the whole period i™°* ved h 
after the first coupon has been P^d. the book 
will show that the next payment is to be on June 
2nd. The third coupon shows that the payment 
is due on July 2nd, and so on. 

By the foregoing arrangement a single 
of the coupons indicates the montti in which 
every payment of every coupon ^ due. and one 
punch through the coupons Indicates the day of 
the month on which each payment becomes due. 
This greatly facilitates the filling in of the coupon 
blanks. Instead of the months and days being 
written out by longhand or a typewriter 
months and days for all the coupons are Indicated 
by two operations. Since the number of <tos m 
the various months varies some having 28. 29, do 
and 31 days it is not seen that in this coupon book 
as required for said transactions for which it is 
adapted, a single punch of the sheets will indicate 
successive months and also variable periods 

If the coupon book should be desired to cover 
a period of years, the year payments could be 
added and punched in the same manner and on 
the same principle as the months are printed ana 
punched. In other words, the ^ ventl °^ 
limited to exactly the periods of time shown, but 
may be extended to any desired time periods. 
This greatly reduces the labor o' maklngcoupon 
books and enables one person to prepare tne 
coupon books for a very large number of trans¬ 
actions as compared with the old practice of 
filling in all the blanks by writing the same. 
When a payment is made, the payer tears out the 
couDon to be paid at the time and mails it with 
Ws remittance? or brings it with him to the office 
where the same is to be paid. 

An important advantage of the invention is 
that there is a definite relation between the con¬ 
secutive arrangement of the superposed payment 
numbers and the due dates of toe re spective cou- 
oons as established by the chronologically ar¬ 
ranged superposed month indicia For stance 
assume that the coupons are issued to cover a total 
payment of $600.00 in twelve equal paymentsof 
$5oS> each, and that five payments have been 
made. The coupon bearing the number ‘ 6 would 
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then be the topmost coupon of the book, because 
the preceding coupons would have been removed. 
Thus at a glance the information is convoyed that 
five payments of $50.00 each have been made to¬ 
taling $250.00. and that seven payments of $50.00 
remain unpaid, totaling $350.00. Therefore, there 
is always a definite consecutive record of tne 
amount paid and the amount due on any date In¬ 
dicated by the topmost coupon of any group, or 
any integrated date of other coupons of each 
group, and the date on which the next payment 

is due. 

The invention claimed is: 

l A multiple payment coupon book compris¬ 
ing a set of coupons consisting of a predetermined 
number of coupons arranged in superposed re¬ 
lation. each coupon of the set bearing a-space 
which registers with a correspondingly positioned 
numbered space on each of the other superposed 
coupons, the respective spaces carrying payment 
number indicia, with the numbers rnnmng con- 
tinuously with respect to each other through all 
of the superposed coupons, each coupon of the 
set having time indicia thereon at predetermined 
positions, said time Indicia continuously denoting 
the months of the calendar year with respect to 
each other, with the month indicia on each cou¬ 
pon of the set registering with correspondingly 
located month indicia on all of the other super¬ 
posed coupons of the set, but with the respective 
indicia offset with respect to each other in such 
manner that all registering month indicia are ar¬ 
ranged continuously with respect to each other, 
from the top to the bottom of the superposed cou¬ 
pons, each coupon of the set also containing pre- 
determinedly positioned Indicia continuously de¬ 
noting with respect to each other the days of the 
month in register with similar continuously de¬ 
noted day indicia on the other coupons of the set 

while in superposed relation, the couponsofte 

set and the respective registering indicia thereon 
being so constructed and arranged that a punch 
mark through any set of registering month m- 
dicla of the superposed coupons combined witn 
a punch mark through any registering day in¬ 
dicia of the superposed coupons will establish the 
due date of each payment number of the respec¬ 
tive superposed coupons in continuous order and 
thereby disclose the number of future payments 
to be made and the number of payments that 
have been made, on any date indicated by the 
punch mark and upon all of the superposed cou- 

A multiple payment coupon book comprising 
a set of coupons consisting of a predetermined 
number of coupons superposed one upon the other, 
each coupon of the set having thereon an iden¬ 
tifying number, said identifying numbers being 
arranged in such manner as to provide a series 
of registering numbers which are co n tl niK>us wiOi 
respect to each other from the top to the bottom 
of the superposed coupons of said set, each coupon 
of the set also containing indicia at predetermined 
Johans thereon denoting a plurality of fixed 
intervals of time in such manner that said de¬ 
noted intervals of time on each coupon are in reg¬ 
ister with correspondingly positioned denoted in¬ 
tervals of time on the other coupons ofthe set 
while the coupons arc in superposed relation, the 
denoted intervals of time of each coupon being 
toe^ame as those of the other superposed coupons 
of the set. but offset with respect thereto in such 
manner that all registering 

time of the coupons are anantud continuously 
w™ respect to each other Iron, the top to the 
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7 Claims. 

This invention relates to a multiple monthly 
payment coupon book. 

The chief object of this invention is to provide 
a coupon book which is adapted for use in the 
••> making of payments regularly and wherein a plu¬ 
rality of payments are made each month. 

Herein the invention is illustrated as applied 
to a semi-monthly book, that is. wherein pay¬ 
ments are due semi-monthly. The book may be 
lo used for payments running over any number of 
months and herein the book is illustrated as adapt¬ 
ed to accommodate payments running for a peri¬ 
od of a year. 

The chief feature of the invention consists in 
l.> the provision of certain areas appropriately desig¬ 
nated and provided with certain data which, upon 
the simultaneous punching of all of the super¬ 
posed sheets in the book, simultaneously indicated 
the payment number and the exact date of pay- 
20 ment for the particular account for which the 
book is issued. 

The theory cf operation is that each coupon 
sheet includes a payment number area provided 
with a number of divisions for which the partial 
25 monthly payments are made, that is. two divisions 
for a semi-monthly book and three divisions for a 
tri-monthly book. 

Each coupon also bears a day date area di¬ 
vided into the number of days in the partial 
.*0 monthly period, that is 15 for the semi-monthly 
bock and 10 for the tri-monthly book. 

The reason only 15 days are utilized for the 
semi-monthly book is that the average month has 
30 days and months having 31 days arc considered 
'.5 as having the 31st date payment due on the first 
day of the month. 

The purpose of the invention, therefore, is to 
provide a universal book sul'able for use through¬ 
out the year and adapted to be initiated at any 
day during the year, although the same principle 
as apphed to the semi-monthly book, as hereto¬ 
fore indicated, may be applied to a tri-monthly 
book. 

Each coupon also has a monthly area divided 
15 into the number of months and in the semi¬ 
monthly book, the monthly designation of the 1st 
and 2nd. 3rd and 4th. 5th and 6th. et cetera, are 
identical, that is the 1st and 2nd coupons have 
their same monthly data registering and the 3rd 
50 and 4th coupons have the next succeeding month 
data registering with the aforesaid mentioned 
data of the 1st and 2nd coupons. In a semi¬ 
monthly book, the number of coupons provided is 
equal to twice the number of months plus one and 
55 if app’ied to a yearly book, the monthly data on 
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the last coupon are identical with that of the 
monthly data on the 1st and 2nd coupons. 

The date registrations are offset in successive 
coupons for a semi-monthly book: that is. the 
date registrations of all of the odd number cou- 5 
pons are identical and the date registrations for 
all of the even number coupons are identical but 
the first date data of the second coupon are the 
same as the first day date of the first coupon in¬ 
creased by fifteen, so that the first coupon ha: 10 
date designations bearing the dates 1 to 15 and 
f hc- s?cc-'d date dcsigna*ions in this area are 16 to 
30. rospec ively. 

In use if the initial payment is made in the last 
half of:he month, the first coupon is detached am' 15 
the second coupon in the book becomes the first 
coupon, evidencing payment. If the first pay¬ 
ment is made in the first half of the month, the 
last coupon in the book is detached, providing the 
monthly payments are scattered over the full yea" 20 
period. If the monthly payments run for a 
smaller number of months than a year, for ex¬ 
ample eight, then of f he twenty-five coupons pro¬ 
vided for a yearly book, the last nine coupons are 
detached and destroyed if the payment is mad' 2 5 
in the first half of the month and if payment is 
made in the last half of the month for a period 
of eight months, then the last eight coupons are 
detached and the first coupon ir. the book is de¬ 
tached. Thereafter, a punching operation simul 30 
taneously designates successive due dates and 
successive payment numbers. 

A suitable perforating machine may also be 
employed for applying to each of the coupons 
simultaneously the account number and th<- 35 
amount of each equal payment due on the pay¬ 
ment date or a printing device may be used for 
applying to each of the coupons the account 
number and the amount due for each payment. 

At the time the first payment is made, all of *0 
these operations are performed and the book is 
turned over to the one making the payments and 
when the payment is made the uppermost coupon 
is detached, stamped "Paid" and placed in the 
file cf the one to whom payment is made anc 40 
these constitute receipts for payment, or the 
hook may be used in a reverse manner, that is 
the one to whom payment is to be made may 
retain the book and upon payment being made - 0 
the receipted coupon may be detached and de¬ 
livered to the one making the payment as a re¬ 
ceipt of said payment. Usually the first method 
Is employed. 

The full nature of the invention will be under- 55 
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s 3 m ' Ut t!?^ I ^oTO y oSn m ^ ewSng Se tat thf^ond sheet being in raijrtraUon ml* the 
5 -over being shown open an blank space on t he right hand division of the pay¬ 

ment number area 24 of the first sheet. 
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CO S5fc n 2 is a plan view of the second coupon in 
Pig. 3 is a plan view of the third coupon in 
* Pig 4 is a plan view of part of the second last 
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Payment number area 24 of the third she 

has in the left hand division. “Payment num- 
ber 2” and in the right hand divisionhas Pay 
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15 last or 25th coupon in the book. 

In the drawing. 10 indicates a plurality of 
coupon sheets superimposed one upon the other 
and of the desired number for a predetermined 
payment period. For a semi-monthly book 


left hand division ana pay ukm 15 

hand division. The last sheet 21 has its pay 
ment number area 24 provided with ‘‘Payment 
number 24” in the left hand division and no pay 
ment number in the right hand division. 

The purpose of this multiple and herein dual 


“““ - s^mi-monthly book The purpose of tms muiupie 2 o 

go S.y twenty-five coupons a^e provided to the first 


a total payment period of one year. For a pay 
ment period of eighteen months, thirty-seven 
coupons would be utilized for semi-monthly pay¬ 
ments. , . . H 

25 The book is usually provided with a back 11 
and a front cover 12. Each of the coupon sheets 
includes an extended portion 16 connected to the 
main body of the sheet by a scoring or perfora¬ 
tion 15. Excess portions 16 form the stubs and 
30 the coupon sheets are secured together and the 
covers are secured together by any suitable 
means, such as the stapling 13. and these, if de¬ 
sired. may be covered by the tape 14 in the usual 
manner in which coupon books of the more ex¬ 
pensive type are formed. 

In the drawing the numeral 17 indicates the 
first coupon sheet. The numeral 18 indicates 
the second coupon sheet. The numeral 19 indi¬ 
cates the third coupon sheet. The numeral 20 
4 U indicates the second last sheet, and the numeral 
21 indicates the last sheet of a coupon book 

_ . i* «_* _ * fnr O 
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payment nuwww --. _.. «__4. 

and the absence of payment numbers on the first 
and last sheets for a semi-monthly book, will 
appear more fully hereinafter. 

Each coupon sheet in addition to the paymen 2 „ 
number area, is provided with a month designa - 
ing area indicated by the numeral 25 and the 
same is divided into twelve divisions, for conven¬ 
ience arranged in two superposed sems of six. 

All of the twelve months are printed on each 3f) 

C °The first coupon sheet IT has the upper left 
hand month division provided with ^ abbrevi¬ 
ation of the month January, the second division 
to the right is provided with the abbreviation o ^ 
the second month, or February. The fi-St lov.ei 
division to the right is provided with the abbrevi¬ 
ation cf the month July, and so on throughout 
the coupon month by divisions. . . 

The second coupon 18 has its monthly dec, g- 
natine area provided with the abbreviation of 40 
the month January. The second division to the 


21 indicates the last sheet of a coupon boox ue; monw ^ovided with the abbreviation 

arranged for semi-monthly payment and for a month or February, and in this 

total payment period of one year. OI * =1 and -2 are identical. 

Each coupon sheet is divided by lines into pre- re ^ J ? 3 ^5 its month designating area pro- 45 

45 determined areas and is adapted to receive cer- C P ~ number of divisions but the first 

tarn data, a portion of which is printed and a ^the abbre- 
portion of which is 1 applied when the book is or upp - * second mont h or February, and 

issued for use. One area is designated by the v? ati °j* . d - vision t0 the right thereof contains 

numeral 22 and appropriately designates the the seco_ ^ q{ the third m0 nth. or March. 50 

5u account number. At the time of printing, the the ha nd division bears the 

account number is applied to each of the account eighth month, or Auguot. 

number areas 22 . 1 ab z 5 ev lart CO upcn 25 has its monthly area 

There is also provided a space indicated by the diV ided and adapted for registration 

numeral 23. designating the amount due. and the similarly and the upper left hand 55 

55 amount due for each payment is applied to each with the hears the abbreviation of the 

of the coupon sheets by perforating or rubber division t immediately adjacent 

stamping. When the amount of each payment last month 01 tn y division bears the 

is the same for all accounts, this amount also thereto and to tne b- ■ h whlle the lower 

may be printed. , bears Se abbreviation of the 00 

60 Each portion of each sheet includes a payment left hand di 

number area designated by the wnmjJJ ^“^t coupon sheet 21 in its monthly area 

has its upper left hand monthly division provided 
with the abbreviation of the first month a 
the remainder of the monthly areas bear abb* evi- 
ations similar to that applied to coupons -1 ana 
“2, but it will be noted that the second lasc cou¬ 
pon does not correspond to coupon =3 so *ar as 
monthly data are concerned, since the upper left 
hand divisions of coupon -3 and the second last 
coupon bear respectively the designations ‘ Fcb:u- 
ary” and “December”. 

Each coupon sheet also is provided with a day 
date area 26 which is divided into a numbei 01 
^visions corresponding to the number of days in 


60 
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These payment numbers also are printed in at 
the time the book is manufactured. With a 
semi-monthly book, this area is divided into two 
divisions. The total area 24 is appropriately 
designated with the legending “Payment num¬ 
ber”. 

The following description applies to a semi¬ 
monthly book arranged for a total payment 
70 period of twelve months. 

The first coupon sheet 17 has in the right hand 
division of the payment number area the nu¬ 
meral “1”. The second coupon sheet, indicated 
by the numeral 18 in Fig. 2. has the payment 
75 n um ber area provided with payment number 
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each part of the month constituting the payment 
period. In other words, for a bi-monthly pay¬ 
ment arrangement, each day date area is divided 
into fifteen cub-divisions. 

•*» If three payments per month are to be made, 
the coupons are arranged in sets of three and the 
day of the month data for each coupon of the set 
*■ are arranged consecutively. For instance, the 
first coupon of the set bears dates from the first 
10 to the tenth of the month, the second coupon 
bears dates from the eleventh to the twentieth of 
the month, and the third coupon bears dates from 
the twenty-first to the thirtieth of the month. 
The date area on each coupon of the set is in 
register with the date areas on the ethers, the 
day indicia on each coupon of the set being spaced 
exactly the same predetermined period with re¬ 
spect to the day indicia of the other coupons of 
said set of three. 

In a bi-mcn'hly book each of the successive 
pairs of superposed coupons are similarly num¬ 
bered so that numbers 1 to 3 6 are in alignment 
and at the left of the day date area in the first 
division of each coupon, and and 30 register 
at the right of the day date area. 

Similarly, in a three-payment per month book, 
dates 1 . 11 and 21 would be in alignment and 10 . 
20 and 30 would be in alignment at the left and 
right hand portions of the day data area respec¬ 
tively. on the three monthly coupons. 

Each coupon also is provided with a space that 
is adapted to receive the name of the person to 
whom the book is issued and oiher data relative 
thereto, such as shown in Fig. 1. 

When a three payment nv-nth plan book is 
used, the third coupon, as before stated, has its 
“Payment number” area divided into three divi¬ 
sions and the first coupon bears " 1 ” and the 
twelve months in the monthly areas ar.d ten day 
•:o designations, these being 1 to 10 . 

The second coupon has numbers 1 and 2 in two 
of the three divisions of the “Pavmcnt number" 
area and the twelve monthly designations and 
daily designations of 11 tc 20 . 

4 - The third coupon has the three "Payment num¬ 
ber’’ area divisions provided with payment num¬ 
bers 1. 2 and 3. the twelve monthly designations 
end the daily designations of 2! to 30. 

With the three to the month payment plan, the 
month designations after every third coupon will 
shift in accordance with the general principle 
shown herein for the semi-monthly payment olan. 
since it. will be observed that the third coupon— 
see Fig. 3—has the second month in the first 
mon*h division of the monthly area and in ac¬ 
cordance thcrewi‘h also the fifth coupon has the 
third month and the seventh coupon has the 
fourth month, and so on until the twenty-third 
coupon has the twelfth non;h in the first monthly 
division of the month area. 

Tne operation of the book is as follows, and is 
describ 'd relative tc the semi-monthly payment 
book shown specifically herem. 

If the first payment h made in the first half 
of the month, the 25th ct: last coupon for a 
twelve-month payment period is detached and 
the payment number is indicated by a punch in 
i the payment number area ana the day upon 
[which the first payment is made is indicated by 
Khe punch *r> the appropriate date division of the 
pi\ date nrea. F/nv.larly. ;he appropriate month 
pvision is punched correspond mg to the month in 
t’lvch the fire: payment i-: made. These being 
ie variables relative <o the coupon, all of them 


are simultaneously indicated or designated by 
the three punchings in all of the coupons. 

If the payment is made in the last half of the 
menth. the first coupon is detached and the divi¬ 
sion of the “Payment number” area containing R 
payment -1 is punched together with all of the 
succeeding coupons. Similarly, the month in 
which the payment is made is punched and also 
the date upon which the payment is made. 

With three payments tc the month, if the pay- 10 
nienc i.s made in the first third of the month, the 
last two coupons are detached, they being sur¬ 
plus coupons. If the payment is made in the 
second third of the month, the first coupon and 
the last coupon are detached. If payment is 15 
made in the last third of the month, the first two 
coupons arc detached and fer a total payment 
period of a year there would be provided 33 cou¬ 
pons. of which 2 always would be detached. 

In other words, the invention is directed bread- 20 
ly to the idea of providing a multiple monthly 
payment book which is universal in its applica¬ 
tion in that the first payment may be made at any 
time during the menth and by three punchings. 
The payment number and the corresponding date 25 
cf payment are relatively accurately and simulta¬ 
neously applied to all. of the coupons. 

From the foregoing it will be understood that 
the payment number divisions 24 are so identi¬ 
fied as to divide the group of coupons into two sets 30 
of coupons, the first set including all coupons from 
the first coupon to the next to the last coupon and 
the other set including the second coupon to the 
last crupon. Each coupon except the first and 
last coupons is provided with two payment num- "*•> 
bers one of which is a duplicate of one of the pay¬ 
ment numbers of the coupon which immediately 
precedes it, so as to provide serial numbers for 
the respective sets of coupons, the first coupon ar.d 
the last coupon having a single payment number 40 
constituting one of the serial numbers of a set. 

For instance, the numeral I on the payment num- 
i-'. v dlvielon -i of coupon 13 is a duplicate of the 
payment number 1 in the payment number divi¬ 
sion of coupon H, but the respective numbers are 45 
offset or staggered with respect to each other. 

The same applies with equal force to the payment 
number 2 of coupon 13 and payment number 2 
of coupon !9. The arrangement is such that 
when the payment number divisions of the super- 50 
posed coupons are in register, the numbers of 
either of the divisions of either set of coupons will 
run relatively continuous with respect to each 
ot lv r through the stack of coupons. Therefore, 
a punch hole through a payment number division y, 
will pass through relatively continuous numbers. 

It will also be understood that in the semi¬ 
monthly payment coupons for instance, the cou¬ 
pons are arranged in pairs and that the month 
divisions of the coupons cf each pair are dupli- uu 
cates of each other and will register with each 
ether while in superposed relation. It will also be 
noted that the month divisions of each pair of 
coupons are staggered with respect to the cor¬ 
respondingly identified month divisions of the Co 
other pairs cf coupons so that when the coupons 
are in superposed relation, all cf the month di¬ 
visions of the successive pairs of coupons will run 
in relatively continuous chrcnological order with 
respect to any selected month division of the top- 7 u 
most pair of coupons. 

It will also be noted that with the semi-monthly 
payment arrangement, for instance, each coupon 
Lears day number divisions 26 but that the cou¬ 
pons are arranged in pairs with the day divisions 75 
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of the superposed coupons of a pair in register. 
Also, that the date indicia of the coupon of one 
pair which registers with any given date indicia 
of the ether coupon of the same pair indicate a 
3 predetermined period of separation, namely, one- 
half of a month so that the day indicia on each 
coupon of a pair are spaced exactly the same pre¬ 
determined period with respect to the day in¬ 
dicia of the other coupon of each pair. 

10 As a result of the described arrangement a 
punch hole through a selected payment number 
division will go through correspondingly posi¬ 
tioned payment 1 number divisions, continuously 
numbered with respect to each other. Likewise 
15 a punch hole through any selected month desig¬ 
nation will pass through relatively continuous 
chronologically arranged month designations reg¬ 
istering with the designation which provides the 
index for the punch hole. A similar situation ex- 
20 ists with respect to the day indication whereby a 
punch hole through any selected date of any 
coupon will pass through the division for the same 
day on one coupon of each pair and through a 
predetermined^ separated day in the other cou- 
25 pon of each pair. 

Of course, where the semi-monthly form is 
used, as above described, if the first payment is 
made on or before the right hand division of the 
payment number area, the coupon 21 at the back 
30 of the book becomes superfluous and may be re¬ 
moved. In a like manner, if the payment is made 
on or after the sixteenth, the punch mark is made 
in the left hand division of the payment number 
indicia, and in that event the first coupon 17 be- 
35 comes superfluous and should be removed. In 
other words, the excess coupon of either group 
of coupons is disengaged from its group so as to 
limit the number of coupons of each set to the 
number required to designate the full number of 
40 periodical payments to be made, so that the indi¬ 
cated payments may be started at 3n intermediate 
period. 

Another important advantage is that there is 
a definite relation between the consecutive ar- 
45 rangement of the superposed payment numbers 
and the due dates of the respective coupons, as 
established by the chronologically arranged su¬ 
perposed month indicia. For instance, assume 
that the coupons are issued to cover a total pay- 
50 ment of $600 in twelve equal payments of $50 
each, and that five payments have been made. 
The coupon bearing the number 6 would then be 
the topmost coupon of the book, because the pre¬ 
ceding coupons wfould have been removed. Thus 
55 at a glance the information is conveyed that five 
payments of $50 each have been made, totalling 
$250. and that seven payments of $50 remain un¬ 
paid. totalling $ 350 . Thus there is always a defi¬ 
nite consecutive record of the amount paid and 
60 the amount due on any date indicated by the top¬ 
most coupon of any group, or any integrated date 
of the other coupons of each group, and the date 
on which the next payment is due. 

It is recognized, of course, that when the first 
65 payment is made on the 31st day, that date is 
considered as the first day of the next month 
and when there are thirty one days in a month, 
the one making the payment has an additional 
day of grace. This applies to both books that 
70 are arranged for semi-monthly and three to 
the month payments. 

In view of the cost of entering payments and 
the keeping of records in connection therewith, 
the entire tendency of the partial payment plan 
T5 is to depart from the weekly and three to the 


month payments, and is being directed to the 
semi-monthly payment plan, which readily lends 
itself to simplicity of entering and also the semi¬ 
monthly payment keeps the total monthly pay¬ 
ment to one-half of that of a single monthly 
payment so that in view of this tendency and 
the largest percentage of payees being persons 
of small means, the semi-monthly book appears 
to have the widest market and commercial field. 

While the invention has been described in 
great detail in the foregoing specification, va¬ 
rious departures therefrom may be made by 
those skilled in the art along the lines set forth 
in said description relative to other than semi¬ 
monthly books and the exact positioning of the 
respective “Payment number” areas, monthly 
data receiving areas and day date receiving areas 
mav be changed on the coupons from that spe¬ 
cifically shown herein, all without departing from 
the invention, and all are considered to be within 
the broad purview of the invention, reference 
being had to the appended claims. 

The invention claimed is:— 

1. A multiple-payment-coupon-book compris¬ 
ing a plurality of coupons superposed one upon 
another, each coupon except the first and last 
coupons having thereon two continuous identi¬ 
fy* ng numbers and the first and last coupons 
each having a single identifying number, said 
numbers being located in a predetermined posi¬ 
tion on the respective coupons so that the num¬ 
bers on each coupon are in register with num¬ 
bers of the other coupons while the latter are in 
superposed relation, one number of each coupon 
being a duplicate of a corresponding number of 
the next adjacent coupon but offset with respect 
thereto in such manner that all registering num¬ 
bers of the groups of superposed coupons are 
arranged in two series of continuous consecu¬ 
tive numbers from the top coupon to the next 
to the last coupon, and from the second coupon 
to the last coupon of the superposed group of 
coupons, each coupon also containing predeter¬ 
minedly positioned date indicia so arranged that 
all of said indicia are in register with each other 
while the coupons are in superposed relation, 
and in such manner that the dates indicated by 
all of the registering date indicia run succes¬ 
sively from the top to the bottom of the super¬ 
posed coupons. 

2. A multiple-payment-coupon-book compris¬ 
ing a plurality of coupons superposed one upon 
another, each of said coupons having indicated 
thereon a set of payment number spaces located 
in a predetermined position on the coupon, said 
spaces except those on the first and the last 
coupons bearing consecutive numbers, the first 
coupon and the last coupon each bearing a sin¬ 
gle number, each number on each coupon except 
the first and the last coupons being a dupli¬ 
cate of a corresponding number on the next ad¬ 
jacent coupon, the duplicate numbers being off¬ 
set with respect to each other, with all of the 
numbered spaces of each coupon in register with 
the corresponding located numbered spaced of 
the other coupons while the coupons are in su¬ 
perposed relation, so that the registering num¬ 
bered spaces will bear relatively continuous num¬ 
bers from the topmost coupon to the next to 
the last coupon and from the second coupon to 
the last coupon of the superposed coupons, each 
coupon also containing predeterminedly posi¬ 
tioned date indicia so arranged that all of said 
indicia are in register with each other while the 
coupons are in superposed relation, and in such 
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manner that the dates indicated by all of the 
registering date indicia run successively from 
the top to the bottom of the superposed cou¬ 
pons. 

5 3. A multiple-payment-coupon-book compris¬ 

ing a plurality of coupons superposed one upon 
another, each coupon except the first and the 
last coupons having thereon two relatively con¬ 
tinuing identifying numbers and the first and 
10 last coupons each having a single identifying 
number, said numbers being located in a pre¬ 
determined position on the respective coupons 
so that the numbers on each coupon are in reg¬ 
ister with numbers of the other coupons while 
15 the latter are in superposed relation, one num¬ 
ber of each coupon being a duplicate of a cor¬ 
responding number of the next adjacent coupon 
but offset with respect thereto in such manner 
that all registering numbers of the groups of 
20 superposed coupons are arranged in a plurality 
of series of relatively continuous numbers from 
the first coupon to the next to the last coupon 
and from the second coupon to the last coupon 
of the superposed group of coupons, each cou¬ 
rt pon containing indicia at a predetermined posi¬ 
tion thereon and denoting a plurality of rela¬ 
tively continuous intervals of time, so that said 
denoted continuous intervals of time are in reg¬ 
ister with corresoonding denoted continuous in- 
no tervals of time of the other coupons while the 
coupons are in superposed relation, the denoted 
continuous intervals of time of each coupon be¬ 
ing the same as those of the other superposed 
coupons, but offset with respect thereto in such 
35 manner that all registering denoted continuous 
intervals of time of the coupons are arranged 
continuously from the top coupon to the next 
io last coupon and from the second coupon to 
the last coupon oi the superposed coupons, each 
40 coupon also having a set of relatively continuous 
numerical characters located in the same pre¬ 
determined position on all of the coupons, the 
last mentioned numerical characters on alter¬ 
nate coupons being the same, with said char- 
45 acters on one set of alternate coupons being in 
relative numerical continuation of the charac¬ 
ters of the other set of alternate coupons. 

4. A multiple-payment-coupon-book compris¬ 
ing a plurality of coupons superposed one upon 
50 another, each coupon except the first and the 
last coupons having thereon two relatively con¬ 
tinuous identifying numbers and the first and 
last conpons each having a single identifying 
number, said numbers being located in a prede- 
55 termmecl position uii me respective coupons so 
that the numbers on each coupon are in register 
with numbers of the other coupons while the lat¬ 
ter are in superposed relation, one number of 
each coupon being a duplicate of a corresponding 
60 number of the next adjacent coupon but offset 
with respect thereto in such manner that all 
registering numbers of the groups of superposed 
coupons are arranged in two series of relatively 
continuous numbers running from the top coupon 
65 to the next to the last coupon and from the sec¬ 
ond coupon to the last coupon of the superposed 
group of coupons, each coupon bearing a set of 
numerical characters located in a predetermined 
position on the coupon, the numerical characters 
70 on each coupon being duplicates of correspond¬ 
ing characters on alternate coupons, said cou¬ 
pons being arranged in consecutive sets, the nu¬ 
merical characters of each coupon of a set regis¬ 
tering with corresponding numerical characters 
7» of the other coupon of the set while the coupons 


are in superposed relition, the characters of one 
series of alternate coupons being arranged in 
relatively continuous succession with respect to 
the characters of the other series of alternate 
coupons, so that tie sets oi registering nu- 5 
merical characters of alternate coupons indicate 
the same predetermined continuous interval of 
time between said alternate coupons throughout 
the superposed coupons. 

5. A multiple-paynent-coupon-book compris- 10 
ing a plurality of coipons superposed one upon 
another, each coupon except the first and the 
last coupons having thereon two relatively con¬ 
tinuous identifying numbers and the first and 
last coupons each having a single identifying 
number, said members being located in a prede¬ 
termined position on the respective coupons so 
that the numbers on each coupon are in register 
with numbers of the other coupons while the lat¬ 
ter are in superposed relation, one number of 20 
each coupon being a duplicate of a correspond¬ 
ing number of the next adjacent coupon out off¬ 
set with respect thereto in suen manner mat all 
registering numbers ci tne groups of superposed 
coupons are arranged in two series 01 relatively 05 
continuous numbers running lrom the top cou¬ 
pon to the next to the iast coupon and from the 
second coupon to the last coupon oi the super¬ 
posed group of coupons, each coupon containing 
indicia at a predetermined position tnereon and 30 
denoting a plurality oi relatively continuous in¬ 
tervals oi time, so that said denoted intervals 
of time are in register with corresponding de¬ 
noted continuous intervals oi tune oi the other 
coupons while the coupons are in superposed re- 35 
lation, the denoted intervals oi time 01 each alter¬ 
nate coupon being the same as those oi tne other 
correspondingly alternate superposed coupons, 
but offset with respect thereto in such manner 
that all registering denoted intervals oi time of 
the coupons are arranged continuously from the 40 
top coupon to the next to the last coupon and 
from the second coupon to the last coupon of the 
alternate superposed coupons, each coupon bear¬ 
ing a set oi numerical characters located in a 
predetermined position on the coupon, the nu- 45 
merical characters on each coupon being dupli¬ 
cates oi corresponding characters on ail oi the 
other alternate continuous coupons, and all ar- 
rangea in relatively continuous order, the said ^ 
numerical characters oi each coupon registering 
with corresponding continuous numerical char¬ 
acters oi the other coupons while the coupons are 
in superposed relation, the characters oi alter¬ 
nate coupons being a relatively continuous sue- __ 
cession oi the characters oi the other coupons, 
so that the sets oi registering continuous nu¬ 
merical characters of alternate coupons indicate 
the same predetermined continuous interval oi 
time between said alternate coupons throughout -q 
the superposed coupons. 

t>. A multipie-payment-coupun-book compris¬ 
ing a plurality 01 coupons superposed one upon 
the other, there being one coupon in excess of 
the number oi payments to be made, said group w 
being divided into two sets, one set consisting of 
ail of the coupons from the first coupon to the 
next to the Iasi coupon and the ether set consist¬ 
ing of the second coupon to and including the last 
coupon, each coupon except the first coupon and 70 
the last coupon having thereon two relatively 
continuous identifying numbers and the first and 
the last coupons each having a single identifying 
number, said numbers being identifying numbers 
located in a predetermined position, so that the 75 
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numbers on each coupon are in register with 
numbers of the other coupons while the latter are 
in superposed relation, one number of each cou¬ 
pon being a duplicate of a corresponding number 
5 of the next adjacent coupon, but offset with re¬ 
spect thereto in such mamer that all register¬ 
ing numbers of the group superposed coupons 
are arranged in relatively continuous order from 
top coupon to the next to the last coupon, and 
10 from the second coupon to the last coupon of the 
superposed group, each coupon containing indicia 
denoting a plurality of continuously successive 
intervals of time at a predetermined location on 
the coupon, so that said denoted intervals of time 
15 are in register with denoted intervals of time 
of the other coupons whie the coupons are in 
superposed relation, the denoted intervals of time 
of each alternate coupon being the same as those 
of the other correspondingly alternate superposed 
20 coupons but offset with respect thereto in such 
manner that all registering denoted intervals of 
time of the alternate supeiposed coupons are ar¬ 
ranged consecutively from the top coupon to the 
next to the bottom coupon and from the second 
25 coupon to the bottom coupon of the superposed 
coupons, each coupon beaiing a set of relatively 
continuous numerical characters located in a pre¬ 
determined position on the coupon, the relatively 
continuous numerical characters on each coupon 
30 being duplicates of corresponding characters on 
alternate coupons, and all arranged in relatively 
continuous order, numerical characters of each 
coupon registering with corresponding continuous 
numerical characters of the other coupons while 
35 the coupons are in superposed relation, the char¬ 
acters of alternate coupons being relatively con¬ 
tinuous with respec'. to the characters of the 
other coupons, so that the sets of registering 
numerical characters of alternate coupons indi- 
40 cate the same predetermined interval of time be¬ 
tween said alternate coupons throughout the 
superposed coupons, the coupons of said sets of 
coupons being so disposed and arranged with re¬ 
spect to each other that the topmost coupon or 
45 the last coupon may be disengaged from the 
group of coupons so as i to limit the number of 
coupons to the number of either set of coupons 
which may be required to designate the full num¬ 
ber of periodical payments. 

50 7. A multiple-payment-coupon-book compris¬ 

ing a plurality of pairs of superposed coupons 
and one additional coupon, each coupon except 


the first and the last coupons having thereon a 
plurality of relatively continuous identifying 
numbers located in a predetermined position so 
that the numbers on each coupon are in register 
with the numbers of the other coupons while the 5 
latter are in superposed relation, one number of 
each coupon being a duplicate of a corresponding 
number of the next adjacent coupon but offset 
with respect thereto in such manner that all reg¬ 
istering numbers of all of the superposed cou- 10 
pons are arranged consecutively from the top 
coupon to the next to the last coupon and from 
the second coupon to the last coupon of the total 
number of superposed coupons, each coupon con¬ 
taining at a predetermined position thereon in- 15 
dicia denoting a plurality of relatively continu¬ 
ous intervals of time, so that said denoted con¬ 
tinuous intervals of time are in register with de¬ 
noted continuous intervals of time of the other 
coupons while the coupons are in superposed rela- 20 
tion. the denoted intervals cf time of each coupon 
being the same as those of the other superposed 
coupons but offset with respect thereto in such 
manner that all registering denoted intervals of 
time of the superposed coupons are arranged con- 25 
tinucusly from the top coupon to the next to the 
last coupon and from the second coupon to the 
last coupon of all of the superposed coupons, each 
coupon bearing a set of relatively continuous 
numerical characters located in a predetermined 30 
position thereon, the continuous numerical char¬ 
acters of each coupon registering with corre¬ 
spondingly positioned continuous numerical char¬ 
acters of the other coupons while in superposed 
relation, the characters on one coupon of each 35 
pair being in relatively continuous order with re¬ 
spect to the continuous numerical characters of 
the other coupon of the pair, so that the register¬ 
ing numerical characters of alternate coupons in¬ 
dicate the same predetermined interval of time ^ 
between the coupons of each pair while the cou¬ 
pons are in superposed relation, the plurality of 
pairs of coupons and the excess coupon being so 
related and arranged with respect to each other 
that the excess coupon may be disengaged from ... 
the total number of superposed coupons, so as to y 
selectively limit the number of remaining cou¬ 
pons to either set of coupons, whereby the indi¬ 
cated payments are arranged to conform to a 
semi-monthly basis. -q 

EDWARD A. KELLY. 
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To all whom it may concern: 

Be it known that I, Charles Hall Davis, 
citizen of the United States, residing at 
Petersburg, in the county of Dinwiddie and 
5 State of Virginia, have invented certain 
new and useful Improvements in Interest- 
Bearing Instruments of Obligation, of 
which the following is a specification. 

My invention relates to improvements in 
10 interest-bearing instruments of obligation, 
such as bonds, certificates of deposit, and 
the like, the type of instrument being al¬ 
lied to that forming the subject-matter of 
iA-tters-Patent of the United States granted 
16 to me November 13, 190C, No. 835,703. 

Interest-bearing instruments, such as 
bonds, as heretofore provided for commer¬ 
cial use, have been generally in a form re¬ 
quiring issue as of a particular date and for 
10 a specific purpose, the body of the bond 
containing the verbiage of the obligation, 
while the interest-coupons have a prede¬ 
termined date of maturity initially placed 
thereon, coupons being detached at the date 
*5 of maturity; where the bond is actually is¬ 
sued at a date subsequent to the date of ma¬ 
turity of any of the coupons, said coupon is 
detached prior to the actual issue. Owing 
to these facts, the issuance of interest-bear¬ 
ing instruments requiring a simultaneous 
issuance of subsequently-maturing interest- 
coupons has l>ecn (with the exception of 
the structure forming the subject-matter of 
the letters-Patent heretofore referred to) 
•6 confined mainly to bonds or such other ob¬ 
ligation in which the date of issue for a plu¬ 
rality of separate obligations is the same; 
and this limitation in issue has been still 
further restricted bv reason of the requi re- 
40 ment that the purpose of issue must be 
stated therein. This restriction has been re¬ 
moved by the instrument which forms the 
subject-matter of said Letters-Patent, which 
permits of the application of the general 
4 « f e atures of a l>ond, (a simultaneous issue of 
the obligation and coupons) to other forms 
of obligation such as certificates of deposit, 
and the like, where the date of issue of a 
number of obligations need not l>e confined 
*> to a single date, and in which each obliga¬ 
tion is issued for a fixed period beginning 
with the actual date of issue. 

While the instrument referred to permits 
a wide expansion in the use of interest- 
4 bearing instruments which include the in- 


J te rest-coupons, said instrument requires the 
insertion of dates and other data separately 
in the body of the certificate and in each 
coupon, as well as requiring the separate 
completion of a plurality of interest-cou- 60 
pons; and while it is possible to indicate the 
amount of the obligation and the amount 
of the interest of a plurality of coupons by 
punching certain indicia thereon, such 
punching requires the punching of the 65 
amount and the interest indicia separately, 
thereby permitting liability of error in 
punching to be present, there being no ab¬ 
solute assurance that the punched interest - 
indicia is the true interest-amount based on 70 
the rate of interest and the face value of the 
obligation. 

The instrument forming the subject-mat¬ 
ter of my present invention, like that of said 
Letters-Patent, provides for the use of cou- 75 
pons each of which has a face value of one 
per centum of the obligation, the number of 
coupons provided for each interest year cor¬ 
responding to the rate of interest; for in¬ 
stance, if the rate of interest is three per 80 
centum, three coupons, each having a value 
of one per centum of the face-value of the 
obligation, are provided for each interest 
year, the dates of maturity of successive 
coupons being in successive intervals of four 85 
months. The present instrument, however, 
differs from that referred to in several es¬ 
sential features, these features combinedlv 
providing for safety and economy in issue, 
and insurance against tampering with any 90 
portions of the instrument which would 
monetarily affect the instrument or contract 
entered into between the issuer and the 
person to whom issue is made, these forming 
the principal objects of the present inven- 95 
tion. Among these features are the follow¬ 
ing: Arranging the instrument of obliga¬ 
tion and the successive interest coupons in 
superposed relation, and providing each 
with indicia adapted to be punched to re- 100 
present an amount, each having the indicia 
arranged to permit simultaneous punching 
of the parts of the, instrument to indicate 
the face value of the obligation and the 
amount of the face value of each interest 105 
coupon, thereby providing against liability 
of error in relative amounts of interest com¬ 
putation and amount of obligation, and also 
providing that each part of the instrument 
carries both amounts, one serving as a check 110 
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against inaccuracy of the other. Arranging 
the superposed parts indicated with suc¬ 
cessively arranged month and year indicia, 
and also with date of the month indicia, said 
5 indicia being arranged on the several parts, 
to indicate the date of issue and of maturity 
of the several parts of the obligation, these 
dates being provided by simultaneous punch¬ 
ing of the parts. Providing an interest- 
10 bearing instrument of obligation having at¬ 
tached interest coupons, with a detachable 
receipt acknowledging the issue of the in¬ 
strument of obligation and bearing the sig¬ 
nature of the recipient, said receipt carrying 
15 indicia indicating the face value of the in¬ 
strument, the amount of each interest-cou¬ 
pon, the date of issue of the instrument, and 
the date of one interest-payment, said in¬ 
dicia being arranged to be punched simul- 
20 taneously with similar indicia carried by 
parts of the instrument, thereby providing 
a record in the hands of the issuer by means 
of which the several parts issued to the re¬ 
cipient may be identified and checked 
25 against change or tampering. Providing an 
interest coupon with permanent indicia in¬ 
dicating the amount of principal and inter¬ 
est arranged to be simultaneously punched, 
and also mdicia indicating the date of issue 
30 of the instrument and of maturity of the 
coupon also adapted to be punched simul¬ 
taneously. Providing a plurality of super¬ 
posed interest-coupons each having indicia 
for indicating any single date withm a pre- 
36 determined period of time, said indicia be¬ 
ing arranged in such manner that simultane¬ 
ous punching of the indicia of the super¬ 
posed coupons will provide successive dates 
of maturity corresponding to the interest- 
40 period covered by the amount of interest in¬ 
dicated as the face-value of the coupon. 

To these and other ends, the nature of 
which will be readily understood as the in¬ 
vention is hereinafter disclosed, said inven- 
45 tion consists in the improved arrangement 
and combination of parts hereinafter fully 
described, illustrated in the accompanying 
drawing, and particularly pointed out in the 
appended claim. 

50 In the drawings, in which similar refer¬ 
ence characters indicate similar parts in 
each of the views, Figure 1 is a view of the 
face of the book. Fig. 2 is a view of the re¬ 
verse side of the upper or “ signature card ” 

65 sheet of the book. Fig. 3 is a view of the 
face of one of the interest coupons. Fig. 4 
is a view of the reverse side of the same. 
Fig. 5 is a view of a .fragmentary portion 
of the obverse face of one of the interest 

60 coupons, the portion shown being the date 
indicia of the interest coupon for the in¬ 
terest period succeeding that shown in Fig. 
3. Fig. 6 , is a view similar to Fig. 5, show¬ 
ing the indicia for the succeeding interest 

66 coupon following that disclosed in Fig. 5 . 


Fig. 7 is a view of the face side of a certifi¬ 
cate of deposit included in the instrument. 

Fig. 8 is a view of the reverse side of the 
same. Fig. 9 is a perspective view of the in¬ 
strument complete prior to being issued. 73 
The instrument of obligation forming the 
subject-matter of the present invention, in 
its unissued condition, consists of a “ signa¬ 
ture card” A; a plurality of interest 
coupons B, and a certificate of deposit C. 75 
It may also, if desired, include an agree¬ 
ment I) l>etween the issuer of the certificate 
and the pei-son or company authorizing the 
use of the instrument. These cards, leaves 
or slips, are of substantially equal size and 33 
perforated adjacent the binding thereof, as 
at 10 , to provide an extension which serves 
to receive the means for securing the cards 
or leaves together, this means being shown 
in the drawings as a pair of staples 11 of 35 
any preferred design. When secured to¬ 
gether in this form, the entire instrument 
is in the form of a book having detachable 
leaves, the preferred arrangement of the 
leaves being the following in successive or- 90 
der from the face of the lx>ok: the signature 
card A, the agreement D, the interest- 
coupons B successively arranged according 
to their dates of maturity, and the certifi¬ 
cate of deposit C. 95 

As in the case of the patented instrument 
hereinl>efore referred to, the successive in¬ 
terest jieriods are arranged in such manner 
that each interest coupon exactly covers the 
interest-amount on the principal on a basis 100 
of one ( 1 %) per centum, this arrangement 
being provided by dividing the year into 
the proper numl>er of successive interest pe¬ 
riods to provide for such one per centum 
rate. By this arrangement the face value 109 
of any one interest-coupon will be exactly 
one one-hundredth of the principal. In 
the prior construction indicated the use of 
two sets of indicia on each coupon enabled 
a comparison of punched indicia to ascer- 11 ® 
tain the correctness of the interest compu¬ 
tation, but, by reason of the fact that the 
two sets of indicia require separate punch¬ 
ing, the presence of a discrepancy between 
the punched indicia would not indicate US 
whether an error was made at the time of 
issue or was produced by clever manipula¬ 
tion of punchings. Another possible source 
of error-making is produced by the re¬ 
quirement of punching a series of double 13® 
indicia, the instrument referred to provid¬ 
ing a series of coupons on one leaf sufficient 
in number to cover the period of a year. 

And in said prior instrument, the certificate 
of deposit did not bear punched indications 12 * 
of the amount, the latter being written on 
the face of the certificate. In the present 
arrangement of the instrument these diffi¬ 
culties are met by arranging the indicia of 
the several parts of the instrument in such 1 ' 
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manner that a single punching of the signa¬ 
ture card to indicate the amount deposited 
will provide a punched record in each of the 
parts to show the amount deposited and 
5 the face-value of each interest coupon, 
thereby insuring the correctness of every 
part of the instrument, requiring a checking 
of but one amount. This amount-indica¬ 
tion is not only present in the interest- 
10 coupons, but also in the certificate of de¬ 
posit. This result is obtained by the fol¬ 
lowing arrangement of indicia: At a suit¬ 
able point on each of the parts of the instru¬ 
ment, shown at the loft in the drawings, a 
15 space is provided in which a plurality of 
vertical rows of integers in numerical or¬ 
der are arranged, the arrangement of in¬ 
teger lieing the same in each row or column 
with the exception of the lower integer, 
20 which, in the form shown in the drawings, 
has the integer “ 10 ” as the lower integer, 
the corresponding space in the remaining 
columns being indicated as “ X.” These 
rows form the indicia for indicating, the 
25 amount. Where the indicia is intended to 
indicate the amount deposited, the several 
rows are successively headed “ Thous,” 
“Hands,” “Tens,” “Dolls,” the reading be¬ 
ing from left to right where the deposit is 
30 indicated on the obverse face of the part, 
and in the reverse direction (from right to 
left) where the indicia is arranged on the 
reverse face. Where the amount punched 
is to indicate the face-value of one mterest- 
35 coupon, the headings are successively indi¬ 
cated its “Tens,” “ Dolls,” .“ Dimes,” and 
“Cents,” the reading of the headings being 
from right to left when the indicia is on 
the reverse face of a part, and from left to 
40 right when on the obverse face. 

As the two indicia “Amount de- 

deposited ” and the “ Value of each interest 
check”) are located on opposite faces of 
each of the parts and so located as to exactly 
45 register, and the reading of the headings of 
the two indicia is in exactly opposite direc¬ 
tions, it will be seen that a punching of an 
integer of any row of the “ Amount de¬ 
posited ” indicia will thereby produce a 
50 punched opening of the exact integer on the 
opposite side that will indicate one per 
centum of the integer representing the de¬ 
posit. For instance, if the integers 1, 2. 3 
and 4 of successive rows of the indicia shown 
55 in Fig. 1 be punched, to indicate the amount 
of one thousand, two hundred, three tens 
(thirty) and four (1,234) dollars, the in¬ 
dicia of the opposite side of the card shown 
in said figure (see Fig. 2) will show one 
60 ten, two dollars (twelve dollars), three 
dimes and four cents ($12.34), an amount 
which is one per centum of the principal in¬ 
dicated by the punchings of the amount de¬ 
posited. Where the amount deposited is 
65 $10,000 (which is the maximum of the form 


shown in the drawings), the lower integer 
of each column is punched, (“ X ” being used 
in this row to prevent confusion with the 
ciphers at the top of the columns forming 
the indicia) giving the value of the interest- 70 
coupon as “ ten tens ” or one hundred dol¬ 
lars. If the deposit is of an amount less than 
one thousand dollars, the column headed 
“Thous” has the “0” punched; and if the 
deposit should be of an amount such, for in- 75 
stance, as $20, the integer “ 2 ” of the column 
headed “ Tens; ” would be punched, the re¬ 
maining columns having the “0” punched, 
one of the requirements of issue being that 
each column will have one integer punched, 80 
each part bearing the notice that it is “ Good 
only when one space is punched in each col¬ 
umn ”, thereby giving notice of the invali¬ 
dating of the instrument if tampering is at¬ 
tempted. S 5 

The registering indicia descril>ed is pro¬ 
vided on each of the parts of the instrument, 
the “ Amount deposited ” being placed on the 
obverse face of the “signature card ” A, the 
agreement D, and the certificate of deposit so 
C, and on the reverse face of each interest 
coupon, the interest value being in each in¬ 
stance placed on the opposite side, appear¬ 
ing on the obverse face of only the interest- 
coupons B. As the parts are arranged in 05 
such manner that the indicia of all parts 
register with that of the upper part (the 
signature card A), it will be readily under¬ 
stood that a single punching will provide 
a permanent record on each sheet of the 1 1 
parts of the amount deposited and the value 
of the interest-coupons: it will also be seen 
that in each case the face value of the par¬ 
ticular part having any monetary value (the 
interest-coupons and the certificate of de- * * 
posit) is indicated on the obverse face of the 
part. 

In the drawings, the indicia of the 
“ Amount deposited ” is designated 20, the 
indicia for the “Value of each interest * • •> 
check” being designated as 21. 

The invention herein described not only 
provides for punched amount-indication for 
each part of the instrument, but. in addi¬ 
tion, as heretofore stated, provides for an 11 - 
automatic indication of dates of deposit and 
-maturity, by a single punching of the parts. 

This is provided by the following arrange¬ 
ment of indicia: On the obverse face of each 
of the parts of the instrument, are ar- 12 ' 
ranged a plurality of rows of date indicia, 
arranged m two divisions, vi 7 .: a row or 
rows of successively arranged blocks or 
squares 25 divided to form a blank space and 
a space containing the name of a month and 125 
the year, and a row or rows of successively 
arranged integers from 1 to 31 to indicate 
the day of the month, the latter being indi- 
acted as 20. The first division has the 
month-names arranged in succession (shown 
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in horizontal rows in the drawings), the ar¬ 
rangement preferably being such as to pro¬ 
vide for the inclusion of the twelve months 
of a year in a single row; in the drawings, 
5 the successive arrangement covers a period 
of two years and eigpit months, each month 
having a blank space to permit of punching. 
The second division has the integers in nu¬ 
merical sequence, and for the purpose of 
10 compactness the arrangement provides for 
one complete row and a part of another row. 
As in the case of the amount indicia, the 
reverse face of the instrument is provided 
with a similar arrangement of the date in- 
15 dicia, the reading being exactly reverse from 
that of the obverse face, to provide for regis¬ 
tration of punching spaces, the month-day 
integers being in exact registration. And 
while the arrangement of month-name and 
20 year is in succession as on the front face, the 
month names and year differ on the oppo¬ 
site faces of the sheet. 

As will be readily seen, the date indicia 
is so arranged as to permit of an indication 
25 of a specific date between the extremes of 
the month dates shown in the squares 25, by 
the punching of the space alongside of the 
desired month and the punching of the 
proper month-day integer; for instance, in 
30 Fig. 1 of the drawings, the punching is op¬ 
posite the square for “March, 1909” and on 
the integer 5, this punching indicating that 
the date of deposit was March 5, 1909. 
Should the punch mark be placed on any 
35 other square in addition to the two marks 
shown, it will oe a clear indication of tam- 
j>ering and under the conditions of issue the 
instrument is rendered void. As will be 
readily understood any other date than that 
40 indicated by the punched marks in Fig. 1 
may be indicated, as long as the squares 25 
contain the name of the month and the year 
in w’hich the punching is to indicate the 
date. 

45 As heretofore pointed out, the date in¬ 
dicia on the opposite face of either of the 
parts of the instrument is printed so that 
the indicia of both faces register, that on 
the reverse face reading from right to left 
60 <>r in reversal to that of the obverse face. By 
commencing the successive month and year 
dates shown on the reverse face of the part 
with an earlier or a later month and year 
date from that beginning the series on the 
65 obverse face, it will be obvious that a punch¬ 
ing of a square on the obverse face to indi¬ 
cate one fact will provide a similar punch¬ 
ing of a different month of the reverse face 
to indicate a different fact. This arran^e- 
60 ment permits of the obtaining of two dis¬ 
tinct dates by a single punching the date 
indicia of the parts of the instrument; for 
instance, if the arrangement be such that 
the date indicia of the obverse face of the 
65 interest coupons begins with the name of the 


month which corresponds exactly with the 
beginning of an exact interest period with 
respect to the month name indication of the 
“ date of deposit ” date indicator, it will be 
readily understood that the punching of the 7 c 
date of issue will automatically give an in¬ 
dication of the date of payment or maturity 
of the interest coupon; or if the months and 
years of the opposite faces of the certificate 
of deposit be arranged to provide for the 75 
exact life of the certificate when issued, the 
single punching will indicate the date of 
issue and date of maturity of the certificate. 
This arrangement will be more fully under¬ 
stood by a reference to the drawings, in which 80 
it is assumed that the instrument was issued 
on March 5, 1909, and bears interest at the 
rate of three per centum per annum. As all 
of the date indicia of the several parts of the 
instrument are arranged to register, it will 85 
be understood that the punching of this 
date as exposed on the signature card, pro¬ 
vides a punching of dates throughout the 
instrument, and that where the indicia be¬ 
gins with the same month and year as that 90 
shown as beginning the date indicia of the 
obverse face of the signature card (the first 
month of the date indicia forming an index 
to the date indicia) such dates will be identi¬ 
cal; this fact is made use of to indicate the 95 
date of deposit on each leaf or part of the 
instrument, it being shown on the obverse 
face of the signature card, the agreement 
and the certificate of deposit, and on the re¬ 
verse face of each of the interest coupons. 100 
The first interest coupon has the indicia on 
its obverse face beginning with July, 1909, 
the fourth month after March, 1909, the 
interest periods being of a length of four 
months; therefore, when the date of issue 105 
indicating the month of March, 1909, was 
punched, this punching simultaneously gave 
a punch indication of che month 01 July, 

J 909, which forms the date the interest rep¬ 
resented by the coupon is due, in other no 
words, indicating the date of maturity of 
the coupon. The next interest coupon has its 
indicia beginning with the month of Novem¬ 
ber, 1909, and tne punching of the date of 
issue indicates that as the month containing 115 
the date of maturity of that coupon. The 
succeeding interest coupon has its indicia 
beginning with the month of March, 1910, 
and each successive coupon is similarly ar¬ 
ranged to provide for the several interest 120 
periods, with the result that the obverse 
face of each interest coupon bears a punched 
indication of the date of maturity of the 
coupon, the punching being provided on the 
date of issue. 125 

The indicia on the reverse face of the cer¬ 
tificate of deposit shown in Fig. 8 begins with 
the month of March, 1911, that being the 
date of the last interest payment and of ma¬ 
turity of the certificate, the instrument being iso 
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issued to mature at the end of two years. 
As will be understood, therefore, those parts 
of the issued instrument which have a nego¬ 
tiable monetary value, viz., the certificate of 
g deposit and the interest-coupons, each con¬ 
tain permanent indication (by punching) 
of the date of deposit, the amount of deposit, 
the face value of the part, and the date of 
maturity; in addition, the certificate of de- 
10 posit bears an indication of the amount of 
each interest coupon. Owing to the fact that 
the date of maturity is not essential on the 
signature card and the agreement (these 
having no negotiable monetary value) a 
15 punched indication of such date is not. given, 
the indicia providing for an indication of 
the date when the first interest coupon ma¬ 
tures: this provides a check against the use 
of a stolen form from which the interest 
20 coupons have been detached, the position of 
the punch marks and the particular index 
month shown at the beginning of the indicia 
serving to guard against fraud in this con¬ 
nection, it being readily understood that cal- 
25 dilations based on the showing of the signa¬ 
ture card in possession of the bank in con¬ 
nection with the consecutive numbering of 
the interest coupons, permits of a ready com¬ 
parison and checking. 

30 As shown by the drawings, each of the sev¬ 
eral parts of the instrument contains printed 
matter specific to the part on which it is 
contained, each part, however, containing 
reference to the punched data. This specific 
35 matter will now be pointed out in detail. 

The signature card A is a receipt, signed 
by the depositor for the coupon certificate of 
deposit, and contains, in common with the 
remaining parts of the instrument, the cau- 
40 tionary notice relative to the invalidity of 
the instrument by incomplete or excessive 
punching. The reverse face of this card 
(shown in Fig. 2) contains specific instruc¬ 
tions relative to the completion of the instru- 
45 ment. This card remains with the issuer of 
the instrument. 

The obverse face of each interest coupon 
11 (see Fig. 3) contains the promise to pay 
the amount punched in the amount indicia 
50 on the date indicated in the date indicia, the 
coupon having a number showing its rela¬ 
tion to the remaining interest coupons of the 
instrument, and also bearing the number of 
the instrument, the latter being the only 
55 portion of the check or coupon which is not 
irovided with the instrument as printed, it 
>eing understood that the check will con¬ 
tain the signature of the person authorized 
to sign it either in written or printed form, 
co The indicia on the obverse face of the check 
or coupon is punched to indicate the face 
value of the check or coupon and its date of 
maturity. The reverse face of each interest 
check or coupon (see Fig. 4) contains in- 
65 formation indicating the manner of its use, 


and the caution relative to the perfect punch¬ 
ing of the check, and indicia showing the 
amount and date of deposit. 

The obverse face of the certificate of de¬ 
posit C (shown in Fig. 7) is provided with 70 
suitable spaces to receive the written data of 
the deposit and as the facts contained there¬ 
in must agree with the punchings of the 
indicia contained thereon a check against 
fraud and error is thereby provided; the 75 
obverse face also contains instructions as to 
when the certificate must be redeemed. The 
reverse face of the certificate (shown in Fig. 

8) contains instructions as to the manner in 
which the certificate may be used together 80 
with a space for the signature of the deposi¬ 
tor: the indicia contained on the reverse face 
indicates the face value of each interest 
check and the date of maturity of the last 
interest check, this also indicating the date 85 
of maturity of the instrument as further in¬ 
terest will not be paid on the certificate after 
that date. The agreement D contains the 
same indicia as is contained on the signature 
card in addition to the agreement between 90 
the issuer of the certificate and the provider 
of the complete blank. 

The advantages of the form of instrument 
herein described are generally set forth 
above. In addition, however, it is to be 95 
noted that the fact that date of issue is 
placed simultaneously on all of the parts of 
the instrument in a manner which will pre¬ 
vent fraud, enables the use of a printed 
form bearing detachable interest-coupons, si- ’00 
multaneously completed with the punching 
of the certificate of indebtedness. Another 
advantage lies in the fact that a single 
punching indicates the amount or face value 
of both principal and individual interest 105 
indebtedness together with the dates of in¬ 
terest payments and maturity of the obliga¬ 
tion. In addition, the use of a signature 
card provides a. permanent record m the 
hands of the party issuing the instrument 110 
bv means of which he is able to absolutely 
check the remaining portions of the instru¬ 
ment which passes out of his hands at the 
time of issuance, and as said card contains 
the signature of the depositor, it provides a 115 
protection to the issuer against claim of 
fraud in case the signature on the card A 
and certificate C are not in strict accord: if 
not in such accord, the signature card will 
provide record evidence on which to base a 1-0 
refusal to meet the obligation when present¬ 
ed at maturity. . , . 

Having thus described my invention, v hat 

I claim as new is: . 

An instrument of obligation comprising a 1- 
nluralitv of superposed leaves, said leaves 
consisting, respectively, of a signature cer¬ 
tificate. an agreement certificate, a deposit 
certificate, and a plurality of interest cou- 
pons, said signature, agreement and deposit lie 
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certificates having their upper faces provided 
with deposit indicia at one end ana deposit 
date indicia extending longitudinally there¬ 
of. the reverse faces of said certificates hav- 
6 ing interest indicia of like numerals of dif¬ 
ferent denominations to that of said deposit 
indicia of the front faces and in register 
with same, said reverse faces of said certi¬ 
ficates also having instrument life date in- 
10 dicia extending longitudinally thereof and 
in registry with said fixed date indicia of 
the upper faces, said interest coupons each 
having its upper face provided with interest 
indicia at one end and date indicia extend- 
25 ing longitudinally thereof to designate the 
date of maturity of each coupon, the reverse 
face of each of said coupons having deposit 


! indicia at one end thereof of like numerals 
of different denominations to that of said 
interest indicia, and in registry with same, zo 
said reverse faces of said coupons also hav¬ 
ing deposit date indicia in registry with the 
interest date indicia of said upper faces, 
said deposit and interest indicia being acted 
upon simultaneously by a single operation, 25 
said date indicia also being acted upon si¬ 
multaneously by a single operation. 

In testimony whereof I affix my signa¬ 
ture in presence of two witnesses. 

CHARLES HALL DAVIS. 

Witnesses: 

Walter Sparklin, 

W. L. Young. 



/hc ATTORNEYS 
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BERTRAM E. WILSON, OF ROCHESTER, NEW TORE. 
COMMTJTATION-TICKET. 

1,832,877. Specification of letten Patent Patented July 10,1917. 

Application filed March 17,1917. Serial No. 155,444. 


To all whom it may concern: 

Be it known that I, Bertram E. Wilson, 
of Rochester, in the county of Monroe ana 
State of New York, have invented certain 
5 new and useful Improvements in Commu¬ 
tation-Tickets; and I do hereby declare the 
following to be a full, clear, and exact de¬ 
scription of the same, reference being had 
to the accompanying drawings, forming a 
10 part of this specification, and to the refer¬ 
ence characters marked thereon. 

My present invention relates to railway 
tickets and especially to that class known as 
commutation tickets furnished by transpor- 
15 tation companies to passengers desiring to 
travel regularly between two certain sta¬ 
tions on the railway line during a specified 
period of time, and it has for its object to 
provide a series of such tickets in the form 
20 of coupons bound in book form, the cover 
and coupons being similarly printed with 
the necessary data, so that the station agent 
may by punching through the book, simul¬ 
taneously indicate the station points and the 
25 limiting dates during which the coupons 
must be used, and at the same time, provide 
“stubs” which are used by the station agent 
in making his returns to the auditing de¬ 
partment of the railway system. To these 
SO and other ends the invention consists in cer¬ 
tain improvements and combinations of 
parts all as will be hereinafter more fully 
described, the novel features being pointed 
out in the claims at the end of the specifi- 
35 cation. 

In the drawings: 

Figure 1 is a view of the upper side of a 
ticket booklet embodying my invention; 

Fig. 2 is a view of the agent’s stub de- 
0 tached; 

Fig. 3 is a similar view of the auditor’s 
stub, and 

Fig,4 a view of one of the trip coupons. 

Similar reference characters throughout 
5 the several views indicate the same parts. 

In the handling of commutation tickets 
which are used largely on interurban lines 
of both steam and electric railways, a great 

I deal of inconvenience is caused the station 
0 agents owing to the length of time which is 
required to make out a ticket, or series of 
tickets, covering a given period of time, for 
instance, one month, because of the record 
lit is necessary to prepare, whereby the audit- 
I mg department may check the number of 
ft such tickets which are sold and also the 


number of tickets or coupons which are used 
during the time indicated. Then too, it 
frequently happens, especially where the 
monthly system of issuing such tickets is 60 
adopted that a large number of passengers 
usually demand new tickets at about the 
same hour of the day. and usually within a 
few moments of the time set for the de¬ 
parture of trains, all of which indicates the 65 
desirability of providing a ticket of this 
character which may be handled quickly by 
the station agent and without the necessity 
of making any entries other than those 
which he can accomplish by means of the 70 
usual ticket dating stamp and ticket punch. 
These objects of my invention are carried 
out by making each page of the book a 
separate coupon which is similarly printed, 
the first two being utilized as the agent’s 75 
and auditor’s stubs, while the remaining 
coupons constitute trip tickets and are num¬ 
bered consecutively, these numbers corre¬ 
sponding to the days of the month, where 
the book is issued as a monthly commutation 80 
ticket, or for a greater number such as fifty- 
four, or other arbitrary number which may 
be deemed desirable by a particular railway 
system. 

In illustrating my invention I have shown 85 
a commutation ticket booklet in which the 
cover 1. as shown in Fig. 1, has printed 
thereon the names of the various stations 
along the line, said station names being 
preferably printed successively in parallel 90 
columns at the sides of the cover, as indi¬ 
cated bv 2 and 3. These columns are so dis¬ 
posed that punch mark indications, such as 
the dots 5, may be positioned sufficiently 
close to the side edges of the book to enable 95 
the latter to be inserted between the jaws of 
the usual ticket punch, but removed from 
the edges sufficiently so that the punch 
marks may not break through and leave the 
edge of the book rough and irregular, or 100 
cause it to become frayed from use. At the 
free end or edge pf the cover appears a 
calendar composed k>f abbreviations of the 
months of the year, indicated by 8. and nu¬ 
merals indicated by 9. representing the days 105 
of the month. Thejcalendar also comprises 
numerals covering & period of consecutive 
.years which are preferably located between 
the month calendar and the ends of the 
columns containing the station names. 110 

The several pages of the book contain the 
printed matter which I have just described 
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__ heincr applied to the cover and said pages 
are assembled in reference to the .cover so 
that each name, numeral or abbreviation^ 
all of the pages and ~ T er *re “ d rert 
alinement, to Sie end tha 
tion is made through the l*»k * ^ 

^VhTit on is^%V^k? e 

m “ks opposite station names indicative 
, hetween which the coupons or tickets 

’ '^ te acSpt^ and the punch marks in- 
In thfdUngs the booklet * 

“Wathwav’s” and ‘Prospect Hill • 

The coupon books are numbered senally 
onthVco^s as shown ^t^nuine^ 

° appe^rimco’ute cover, these marks being 
for the purpose of facilitating the work of 
tta checker! in the auditor’s office mport¬ 
ing the coupons as returned t j, e 

25 time bv the train conductors, b urther m® 
Sets or trip coupons are 
with successive numerals, at the centeras 
r h owii Tn Fig. i. these numbers in a 
lour trip boSk running from one to fifty- 
so four, as will be understood. 

Bound in with the coupons m each book 

in addition to those which «e t Xf1£e 

— ±K‘."fSs 

-"sis-nKsiss'r.KKiSe, 

Stub 7, as shown in Fig- 3. 

whom^e'tokU^ed 0 m^ e Written 
40 in h the central portion of the f 

tp W r"on1he 

tk Any special instructions d«nred may 
as on £ 

* s i£ s 3 SrR 5 S£ 

with the first ticket coupon lifted for t 

^^otice H is intended that the ticket 
agent shall apply his dating stamp to the 
65 Sr side of the cover of toe book and to 
the two stubs. 


When the commutation ticket booklet 
issued by a ticket agent he may fill m toe 
name of^the purchaser on the cover and * 

^t’s and auditor’s stubs and punch «o 

through the booklet at the dots 5, adjacent 

aSas hasriisyss 
sgaSiw&Ks - 

sSharav^tSS 

cpneer for his first tnp, anc ^. V»i«? 

byXe conductor to the auditor'with his 

ticket that may be issued rapioi g0 

read, one which may^ stations and 

585 S» ss 

against dishonesty or misuse ox 
by its patrons. 

? ^^Ktrt : book«.mpri^g 
a series of coupons, wb provided^ 90 

tion and date indications and a co e^ ^ 
lying the coupons al P . ^j caJ j ons amj. 
rior with station and ... *a, ose on each 
l ft r to a^ JJ^^^upons and cover may 
S U ptoed^t y one ope£tion and the same ,5 
record effeotod on the cover and on each 


a commutation ti^et b^to^com 

bination with **J“" J each coupon 100 ^ 
agent’s and auditor's “Kg-f for & plu _ 
beinst provided with indicat cover 

If stations and a calends, °l^Zt 

overlving the . < ? U P^ toertemr with the 
pons and provided^ indications appearing 10 
same station and aa ^ ^g^tration 

on the coupons an whereby the cou- 

with to T onthe«^n^whe«by ^ ^ 

a “2ndS SSe reLd effected on the 
cover and cm each coupon. 


BERTRAM E. WILSON. 
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COMMUTATION-BOOK. 

1,370,244. Specification of Letters Patent. Patented Mar. 1. 1021. 

Application filed June 9. 1919. Serial No. 302.962. 


To all whom it may concern: 

Be it known tlmt I. Harvey Burgess Tit- 
comr, a citizen of I^os Angeles, in the county 
of Los Angeles and State of California. 

5 have invented a new and useful Commuta¬ 
tion-Book. of which the following is a speci¬ 
fication. 

This invention relates to tickets provided 
by transportation companies or corporations 
10 for accommodating the regular or daily pas¬ 
sengers with a reduced fare, and the inven¬ 
tion may he said to consist in the provision 
of the new and novel features, combination 
and arrangement of parts such as will en- 
15 able conductors to sell the reduced rate 
tickets to the passengers at any time or on 
any day of a series of years, and to identify 
the sold tickets with a single punch mark 
indicating a predetermined day when each 
20 ticket will expire. 

One of the principal objects of this inven¬ 
tion is to provide a commutation book that 
contains twenty tickets in all. good for ten 
round trips: with the time limit for the use 
25 of one or all of the tickets indicated with a 
single punch mark. 

Another object of the invention is to pro¬ 
vide a commutation book containing twenty 
tickets in all, good for twenty consecutive 
SO single trips, and means whereby a punch 
through the book on any date on the first 
ticket will punch consecutive dates in all the 
other tickets, so that both the passenger and 
the conductor will positively know the ex- 
86 piring date of each ticket. 

Other objects, advantages and features of 
the invention may appear from the accom¬ 
panying drawings, the subjoined detailed 
description and the appended claims. 

40 The drawings illustrate the invention. 

Figure 1 is a plan view of a commutation 
book embodying the features of this inven¬ 
tion; two of the tickets being turned down 
at one corner to disclose another ticket: and 
46 the book enlarged to nearly twice its actual 
size. 

Fig. 2 is a plan view of a fragmentary 
bottom portion of four round trip tickets 
from the book shown in Fig. 1. the round 
60 trip tickets being the second, third, fourth 
and fifth in order, showing the changed posi¬ 
tion of the days of the month relative to the 
punch mark through the commutation book. 

Fig. 3 is a plan view of a commutation 
68 book of actual size showing a slight modi¬ 
fication of the legend. 


Fig. 4 is an edge elevation of the commu¬ 
tation l>ook showing its general appearance 
and structure. 

In detail the commutation book 1 contains 
twenty tickets that have one end of each 
secured together by any well known means: 
by which fastening a book is formed having 
a ticket end J and a stub end 3 which parts 
are separated bv the perforations 4. 65 

The ticket end of the book has the face or 
top side of each ticket divided into a plu¬ 
rality of squares and rectangles that are uni¬ 
formly positioned. 

At the extreme right end of the tickets 70 
there are the rectangles •’> that contain the 
yearly figures from 1010 to 102‘> respectively. 

At the top and the bottom of the ticket are 
the rectangles 6 and 7 in which is printed 
the monthly issue of the tickets: and that 75 
shown in the drawing is the first or January 
issue: the other months to follow consecu¬ 
tively. and often two months appearing in 
each ticket as seen in the tickets of Fig. 2. 

Just below the rectangle G and above the so 
rectangle 7 are the squares 8 in which are 
placed the numerals indicating tin* days of 
the month: and these numerals, beginning 
with the January issue, are placed in the 
squares 8 and read from right to left in the 85 
upper squares: and in the reverse direction 
in the lower squares. 

In other words, there are sixteen squares 
in the upper part of the ticket: so that the 
squares are filled with the numerals from yo 
1 to 1G: and in the lower part of the tickets 
there is an equal number of squares s and 
beginning at the lower left hand corner, the 
squares 8 are filled with the remaining days 
of the month or with the numerals from 17 95 
to 31. which leaves at the lower right hand 
side of the ticket the blank square !>: and 
this square can be filled with any symbol 
indicating non-use. 

Within the center of the ticket there is a 100 
large rectangle 10 in which can Ik* placed the 
name of the company or corporation and 
the printed form embodying tin* conditions 
under which the ticket is sold, and the num¬ 
ber of the form and also the signature of the 105 
head official of the company ca«» be incor¬ 
porated in this legend. 

If desired, a small rec tangle H can Ik* 
formed in the lower left hand corner of the 
rectangle 1** in which can Ik* placed iden- 110 
tifving numerals, letters <>r signatures. 

The order in which the* uuni<*rals inmi ! 
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to 31 appear on the first round trip ticket 
change their position on the next round trip; 
that is the first day of January does not ap¬ 
pear on the second round trip ticket as it is 
6 displaced bv the first day of February, 
which day is indicated in the lower right 
hand corner in the square 8 that was .occu¬ 
pied by 31 on the first round trip ticket; 
the numerals from 31 to 18 living moved one 
10 square to the left to accommodate the en¬ 
trance of February 1 into the second round 
trip ticket. 

This displaces th? numeral 17 from the 
lower squares 8 and it is moved to the upper 
16 left hand square 8; anti in these upper 
sou a res, 1 is eliniinated and the other numer¬ 
als from 10 to 2 are moved one square to¬ 
ward the right. 

The next round trip ticket in order has 
20 another day eliminated from January and 
one day added to February; the January 
days disappearing from the upper right 
hand corner of the ticket as the February 
days are added at the lower one. As seen 
25 in Fig. 2. four!of the February dates are 
represented in the four round trip tickets, 
consequently, a corresponding number of 
days of the first of January are eliminated 
from the top row; as always there are 31 
SO davs on the ticket. 

In order that the tickets can form a 
round trip for each consecutive day there 
are two tickets that are identical as to the 
position of the dates in the squares 8. 

35 From the foregoing it can be readily seen 
that with each single trip ticket having the 
dates advanced one day, a punch mark 
through any of the squares 8 will punch ten 
consecutive days. In other words if the 
40 book shown in Fig. 1 was punched in the 
square containing the date of January 29, 
the succeeding tickets below the top round 
trip ticket will be punched in the order of 
January 30, and 31 and February 1, 2, 3, 4, 
45 5, 6 and 7, on which date the commutation 
ticket expires. 

Also the first ticket of this book has “au¬ 
ditor’s check” printed over che legend; and 
this ticket is detached and retained by the 
50 conductor when the book of tickets is sold 
and punched: and this detached ticket be¬ 
comes an auditor’s check showing the date 
on which the book was issued; and the 
punch on the passenger’s ticket shows the 
55 date on which the bx>k expires. 

The advantage of using this auditor’s 
check ticket as compared with other tickets 
now in use, is, that it gives conductors the 
correct date for expiration of the time limit 
60 on the passenger’s ticket. 

The purpose of this form is to enable the 
passenger to get the reduced rate for him¬ 
self and his family and also to enable him or 
anyone of his family to use the ticket on the 
35 date punched in the ticket; and in the fore¬ 


going features the invention is broadly new 
and basic in principle. 

This commutation ticket is of great value 
and convenience to the traveling public as 
it can easily lie purchased on the train and 70 
thereby eliminates the necessitv of the pas¬ 
senger' s seeking a station at which to make 
his purchase. 

Also, it will enable both the passenger 
and the conductor to know positively and 75 
without question the exact date on which 
the ticket expires and becomes void; there¬ 
by eliminating contentions and disagreeable 
argument between passengers and conduc¬ 
tors and altogether establishing a more con- 80 
genial and friendly feeling between the 
transportation companies and the traveling 
public. 

The book shown in Figs. 3 and 4 is about 
the actual size and shows the preferred 85 
form of the legend; in all other respects, 
however, it is substantiallv the same as the 
book shown in Figs. 1 and 2. 

This book is shown with the punch mark 
on the 26th of January so that the first 90 
round trip of the ten consecutive round trips 
will expire on that date; and each succeed¬ 
ing day from that date to the fourth of Feb¬ 
ruary, one of the round trips will become 
void^ and as previously stated, By the ar- 96 
rangement of the dates the one punch mark 
through the book on any of the date nu¬ 
merals indicates a consecutive order of ten 
succeeding days. 

For further illustration, if the punch 100 
mark is through the book on the date of 
January 1 the first round trip or two tickets 
will be punched with that date, and the 
second round trip or two tickets will be 
punched with the date of January 2 and so 105 
on up to the tenth day. 

This punch marking of dates is well illus¬ 
trated in Figs. 1 and 2 taken together in 
which the punch mark is through the first 
round trip ticket on the date of January 11< 

29 shown in Fig. 1 and the succeeding round 
trip tickets from 2 to 5 are shown punched 
through succeeding dates, that is, January 

30 and 31 and February 1 and 2. 

In all the foregoing described features llj 
this invention is pioneer in the art and an 
indispensable necessity, and in addition to 
its beneficial features to public travel,.it is 
indispensable to the passenger’s convenience 
and comfort. 12< 

I claim: 

1. A commutation ticket, comprising a 
front sheet provided with numerals in 
spaces to indicate the days of the months, 
and adapted to be punched to indicate a 12 
specific aate; said numerals i ing arranged 
in a definite order; and one or more suc¬ 
ceeding leaves having like numerals in sim¬ 
ilar spaces arranged in such order, and s< 
combined with the first mentioned leaf, that IS 
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■when said first leaf and the succeeding leaves 
are punched together at a definite date on 
the nrst leaf, the punch mark in the succeed¬ 
ing leaves will be at predetermined dates 
! different, but not later than a month, from 
that punched on the first leaf. 

2. A commutation book comprising a plu¬ 
rality of tickets, numerals on said tickets 
indicating the days of the month, and 
10 means wherein* a punch mark made through 
said book on any date of the first ticket will 
establish the expiring dates of the other 
tickets in successive order from the expiring 
date on the first ticket. 

15 3. A commutation book comprising a plu¬ 

rality of tickets bound together, numerals on 
said tickets indicating the days of the 
month, and means whereby when the first 
ticket and the succeeding tickets of said 
20 book are punched together on a definite date 
on the first ticket the punch mark in the 
succeeding tickets will be at predetermined 
dates different, but not later than a month, 
• from that punched in the first ticket. 


4. A commutation book comprising a plu- 25 
rality of tickets bound together, numerals 
on said tickets indicating the days of the 
month, and means whereby when the first 
ticket and the succeeding tickets of said 
book are punched together on a definite date SO 
on the first ticket the punch mark on the suc¬ 
ceeding tickets will be at predetermined 
dates arranged in a succeeding order. 

5. A commutation book comprising a plu¬ 
rality of tickets l>ound together, numerals 35 
on said tickets indicating a plurality of suc¬ 
ceeding days and means whereby a punch 
mark through said book on any date of the 
first ticket establishes the expiring dates of 
the other tickets in successive order from the 40 
expiring date on the first ticket. 

In testimony whereof. I have hereunto set 
my hand at Los Angeles, California, this 
31st day of May, 1919. 

HARVEY BURGESS TITCOMB. 

Witnesses: 

B. M. Donald, 

W. M. Gentle. 
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459 Findings of Fact and Conclusions of Laic 

Filed June 12 1939 


This is a suit for the infringement of a patent. 

The plaintiff is the owner, by assignment, of Letters Pat¬ 
ent, No. 2,010,724, issued to one Edward A. Kelly of 'In¬ 
dianapolis, Indiana, on the 6th day of August, 1935. The 
complaint alleges that the defendant, without license or 
consent of the plaintiff, has used a coupon book embodying 
and containing the invention of said Letters Patent, and 
prays for the usual relief of injunction and accounting. 

The answer of the defendant denies infringement, and 
challenges the validity of the patent on the ground of the 
prior art, and, also, on the ground that the matter covered 
by the patent was in public use and on sale by the plainljiff 
more than two years before the application for patent 
therefor was made bv Kellv. The answer further alleges 
that the matters purported to be covered by the patent 
were abandoned by Kelly. 

Findings of Fact. 


The invention, according to the specification (p. 1), is 
“preferably a collection coupon book, and the chief object 
of the invention is to facilitate the preparation and 
460 use of coupon books for collecting similar amounts 
due on the same day of a series of months or on |he 
same day and month of a series of years.” 

As stated in the specification (p. 1), “the chief noVel 
feature of the invention is arranging the dates on the cou¬ 
pons so that one punch will indicate the months when 1[he 
payment is due on all coupons in the book, and also cne 
punch will indicate the day of the month when the pay¬ 
ment is due on all coupons in the book. Therefore, instead 
of writing out the month and day on all the coupons when 
the payment is due, that can all be indicated merely by two 
punch marks. The invention applies whether the due dates 
of the payments are expressed in days and months as usual, 
or in davs, months and vears. Therefore, bv this means, 
a single punch will indicate successive months and a|so 
variable periods of time, as required in the above trans¬ 
actions.” 
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The coupon book used by the defendant in its banking 
business is substantially the same as the coupon book of 
the patent. It is manufactured by the Duplex Envelope 
Company, Inc. of Richmond, Virginia, and was purchased 
by the defendant. 

The Duplex Company agreed to assume all liability, de¬ 
fense and damage, and to hold the defendant bank harm¬ 
less from any loss that might be incurred as a result of 
patent infringement of any books manufactured by it and 
sold to the defendant. 

The application which eventuated in the patent here in¬ 
volved was filed July 18, 1928, and given serial number 
203,694. After various proceedings in the Patent Office, 
the application was finally rejected on the prior art and 
a patent refused February 21, 1929. There was an 
461 appeal to the Board of Appeals and the action of 
the Examiner was affirmed July 23, 1931. There¬ 
upon, and on the 20th day of December, 1931, a bill of com¬ 
plaint was filed in this court for the issuance of the patent 
pursuant to the provisions of Section 4915 R. S. (35 U. S. 
C. A. § 63). ! 

There were but two claims at issue before the Patent 
Office in the application, serial Number 293,694, that is, 
claims 7 and 8. The complaint as originally filed put in 
issue those claims which were therein numbered 1 and 2. 

The first claim was for a coupon book characterized by 
offset month indicia; the second was for a coupon book 
characterized by registering day indicia whereby a single 
punching operation for a day will indicate the same day 
on all coupons and another single punching operation for 
a calendar month will indicate the successive calendar 
months on respective successive coupons. 

While the suit for the issuance of the patent was pend¬ 
ing in this court and on the 12th day of December, 1932, 
Kelly filed an application in the Patent Office for a patent 
for a Multiple Monthly Payment Coupon Book. This ap¬ 
plication was given serial number 646,804. The object of 
the invention there disclosed is to provide a coupon book 
which is adapted for use in the making of payments regu¬ 
larly and wherein a plurality of payments are made each 
month. 
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This application, number 646,804, contained the iden¬ 
tical claims of the patent here involved and were there 
numbered 20 and 21. These claims were examined by the 
Patent Office and were finally rejected by the Examiner on 
the prior art as exemplified by the patents to Titcomb and 
Davis. On January 25, 1935, the Board of Appeals af¬ 
firmed the rejection on the reference to Davis. 

462 Thereafter, on the motion of the applicant, Kelljy, 
the Patent Office transferred the two claims 20 and 
21, from application No. 646,804 to the prior application 
No. 293,694. The transferred claims were numbered 9 and 
10, so that claims 7, 8, 9 and 10 stood rejected in applica¬ 
tion No. 293,694. 

On April 26, 1935, by leave of court, Kelly filed a sup¬ 
plemental bill of complaint in the suit pending in this court 
wherein he sought the issuance of a patent for claims 20 
and 21, which in the transfer, were numbered 9 and 10, in 
addition to the claims in issue in the original bill. On 
July 8, 1935, this court, Mr. Justice Bailey presiding, de¬ 
nied the issuance of a patent on Titcomb and dismissed the 
bill. 

On July 9th, 1935, Mr. Justice Bailey reconsidered bis 
previous ruling and filed the following memorandum opin¬ 
ion : 

“1 withdraw my memorandum filed in this cause on July 
8, and file this in lieu of it. 

I agree with the Board of Appeals of the Patent Office 
in denying claims numbered 1 and 2 in the original bill on 
the Titcomb patent. 

As to claims 20 and 21 in the supplemental bill, the Board 
of Appeals held that they were not covered by the Titcomb 
patent, but rejected them on the reference to the Davis 
patent. I do not feel that the court should reject these 
claims on the Titcomb patent, whatever opinion I may have 
on that question, but if they are not rejected on the Tit¬ 
comb patent, I do not think that the Davis patent prevents 
their allowance.” 

Claims Nos. 1 and 2 will be denied; Nos. 20 and 21 
granted.” 

On July 10, 1935, Kelly filed an amendment in the Patent 
Office in connection with his application No. 293,694, where- 
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in he cancelled claims 7 and 8, being the claims 1 and 2 that 
had been denied by Justice Bailey. Accompanying the 
amendment were the following “Remarks”: 

463 “Applicant files herewith a certified copy of a de¬ 
cree signed by Justice Jennings Bailey directing is¬ 
sue of a patent on present claims 9 and 10. The foregoing 
cancellation of claims 7 and 8 places the case in condition 
for allowance, and final favorable action is accordingly re¬ 
quested. ’ 1 

A comparison of the structure called for in the claims of 
the patent alleged to have been infringed and the structure 
called for in the claims that were cancelled discloses that 
in the former there is the addition of serial numbering of 
the coupons. 

Application, No. 293,694, as originally filed, disclosed the 
scheme of offsetting the dates on successive coupons so 
that a single punch through the day indicia would indicate 
successive payment dates. 

The application, No. 646,804 filed December 12, 1932, was 
addressed to the more complicated problem of providing 
semi-monthly coupon books. To solve this problem Kelly 
proposed, in the 1932 application, to provide two coupons 
for each month, the first having day numbers correspond¬ 
ing to the first 15 days of the month, the second having 
day numbers corresponding to the second 15 days of the 
month. The first pair of coupons had monthly indicia in 
registry, the second pair of coupons had monthly indicia 
offset by one month from the first pair, the third pair had 
monthly indicia offset by two months from the first pair, 
and so on. 

There still remained the problem of serially numbering 
these coupons, depending upon whether the first install¬ 
ment was payable in the first half or the second half of the 
month. To solve this problem Kelly provided two sets of 
serial numbers arranged in two separate rows in registry 
vertically throughout the coupons of the set. 

464 By this arrangement of duplicate serial numbers 
in registering number spaces, Kelly provided means 

for applying serial numbers to a semi-monthly coupon 
book. 

In addition to the claims 20 and 21, there was also trans¬ 
ferred from the specification of application, No. 646,804, 
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and inserted in the application, No. 293,694, the matter 
which appears in the last paragraph of the patent, begin¬ 
ning at page 2, col. 1, line 65, which reads as follows: 

“An important advantage of the invention is that there 
is a definite relation between the consecutive arrangement 
of the superposed payment numbers and the due dates pf 
the respective coupons, as established by the chronologi¬ 
cally arranged superposed month indicia. For instance, 
assume that the coupons are issued to cover a total pay¬ 
ment of $600,000 in twelve equal payments of $50.00 each, 
and that five payments have been made. The coupon bear¬ 
ing the number ‘6’ would then be the topmost coupon of 
the book, because the preceding coupons would have been 
removed. Thus, at a glance the information is conveyed 
that five payments of $50.00 each have been made, totaling 
$250.00, and that seven payments of $50.00 remain unpaid, 
totaling $350.00. Therefore, there is always a definite con¬ 
secutive record of the amount paid and the amount due on 
any date indicated by the topmost coupon of any group, 
or any integrated date of other coupons of each group, 
and the date on which the next payment is due.” 

The defendant contends that the patent is invalid be¬ 
cause of lack of disclosure. It is insisted that the applica¬ 
tion, No. 293,694, as filed July 18, 1928, did not disclose 
serial numbering of the coupons and did not disclose any 
arrangement, making obvious from an inspection of the 
topmost coupon, the number of payments already maclle, 
and remaining to be made and the balance payable in the 
future. 

465 In his answer to the supplemental bill of complaint 
seeking the issuance of a patent for claims 20 and 21, 
which appeared as claims 9 and 10 in application, No. 293,- 
694, the Commissioner of Patents in paragraph 8 admitted 
“that said claims are readable on that application.” 

With reference to the claim that the patent is invalid 
because of prior public use, the evidence discloses that 
Kelly and the plaintiff had coupon books, such as plain¬ 
tiff’s Exhibit 6a, in public use and sale more than two years 
before the serial numbering and offset dating combinatipn 
embodied in those coupon books was described or claimed 
in any patent application filed by Kelly. This exhibit, which 
was used by Kelly when testifying as a witness to illustrate 
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the patent in suit, was made by the plaintiff in 1928 and 
1929 and was in public use and for sale in 1929. 

It is unnecessary to further consider the defenses of lack 
of disclosure, public use and abandonment. The principal 
defense is that the patent is invalid in view of the prior art. 

The patents exemplifying the prior art and cited by the 
defendant are as follows: | 

Davis, 1,114,342, Oct. 20,1914, 

Wilson, 1,232,877, July 10,1917, 

Titcomb, 1,370,244, March 1,1921. 

The Davis patent discloses a multiple payment coupon 
book containing a series of interest coupons each of which 
is serially numbered and each of which indicates in addi¬ 
tion the total number of interest coupons in the set. The 
interest coupons of Davis bear aligned tables of month and 
day indications. The month indications are offset 
466 so that a punch mark through the book adjacent a 
month indicant upon an upper coupon will indicate, 
in order, succeeding months upon the following coupons. 
The day indicia are arranged in this same manner upon 
each coupon so that the punch mark will designate the same 
day of the month on all the coupons. 

The serial number of Davis is found in Fig. 3. The cou¬ 
pon there illustrated bears the legend “Interest Check (or 
coupon) No. 1.” In the box at the right of Fig. 3, repre¬ 
senting the front face of coupon No. 1, appear the words: 
“Not more than six coupons attached the last being No. 6.” 

Davis clearly shows the same relative arrangement of 
month and day characters upon the coupons as that to 
which the Kelly claims are drawn, differing from Kelly 
only in the time interval represented by adjacent coupons. 
In Davis the due dates for the coupons occur quarterly and 
the month indicia on successive coupons naturally corre¬ 
spond thereto. 

Wilson also taught the serial numbering of successive 
coupons. His invention relates to that class of railway 
tickets known as commutation tickets which are furnished 
to passengers travelling regularly between two certain 
stations during a specified period of time. He provides 
a series of tickets in the form of coupons bound in book 
form with the necessary printed data, so that the agent 
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may by punch simultaneously indicate the station points 
and the limiting dates during which the coupons must b|e 
used. As stated in the specification, and shown in Fig. 4» 
‘‘the tickets or trip coupons are numbered boldly wit hi 
successive numerals.” 

467 Titcomb discloses a commutation book containing 
a number of tickets. The book bears a table 8 of 

numbers from 1 to 31 offset so that a punch mark through 
the book will indicate successive dates upon successive 
tickets. 

Conclusions of Law. 

1. Further discussion of the prior art is unnecessary. 
Coupon books per se were old. Offset date printing was 
taught by Davis and Titcomb. Serial numbering of cou¬ 
pons bearing printed rows of month and day indicia was 
old in coupon books designed to permit the punching pf 
the desired date on all of the coupons by perforations ek- 
tending through the book. 

2. The Kelly patent in issue is invalid in view of the 
prior art cited, and, therefore, in using a coupon book of 
the type there described, the defendant has not infringed. 

3. The bill must be dismissed. 

It is so ordered and counsel will prepare decree dismiss¬ 
ing the bill of complaint. 

O. R. LUHRING 
Justice. 

June 12th, 1939. 

468 Final Decree 

Filed July 18 1939 


And now, to wit, this 17th day of July, 1939, this cau^e 
having come on to be heard on pleadings and proofs, and 
having been argued by Counsel for the respective parties, 
thereupon upon consideration thereof; 

IT IS ORDERED, ADJUDGED and DECREED by tliis 
Court, in accordance with the Findings of Fact and Con¬ 
clusions of Law entered herein June 12, 1939; 

(1) That Patent Xo. 2,010,724, Kelly, granted August 
6, 1935, is owned by the plaintiff, The Allison Coupon Com¬ 
pany; 
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(2) That the said patent and both of the claims thereof 
are invalid; 

(3) That the bill of complaint be, and the same hereby 
is, dismissed; 

(4) That the plaintiff pay to the defendant the latter’s 
costs to be taxed, and that the defendant have judgment 
therefor. 

O R LUHRING 
Justice. 

July 5, 1939. 

Approved as to form: 

WM S HODGES 
Attorney for Plaintiff 

469 Notice of Appeal 

Filed July 31 1939 

• « * 

Notice is hereby given this 31st day of July 1939, that 
The Allison Coupon Company, the plaintiff above named, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 18th day of July, 1939, in favor of Bank of 
Commerce & Savings, the defendant herein against said 
The Allison Coupon Company 

WM S HODGES 
Attorney for Plaintiff 

Copy to be served on Lee B. Kemon, Esq., 1333 G St. 
N. W., Washington, D. C. Attorney for defendant. 

470 Memorandum 
July 31 - 1939. 

Bond on Appeal for $250.00—filed. 


471 Order to Omit Duplicates of Exhibits 

Filed August 17 1939 

• • • 

By consent of the parties hereto, it is this 17th day of 
August 1939 Ordered that Plaintiff’s original Exhibits 2, 
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3, 3a, 5, 6 and 6a, and Defendant’s Exhibits 1, 2, 3, 4, 5, 6 
8, 9, 10 and 11, be transmitted to the United States Couri; 
of Appeals for the District of Columbia for use in con} 
nection with the appeal in the above entitled cause. 

F. DICKINSON LETTS 
Associate Justice. 

I Consent:— 

WM S HODGES 
Attorney for Plaintiff 

LEE B KEMON 
Attorney for Defendant 

472 Order to Omit Duplicates of Exhibits 

Filed August 22 1939 

• * • 

By consent of the parties hereto, it is this 22nd day ojf 
August 1939 

Ordered that Plaintiff’s original Exhibits 1, 10, 12 and 
13, and Defendant’s Exhibit 12, be transmitted to the 
United States Court of Appeals for the District of Colum¬ 
bia for use in connection with the appeal in the above en¬ 
titled cause. 

F. DICKINSON LETTS 
Associate Justice. 

I Consent:— 

WM S. HODGES 
Attorney for Plaintiff 

LEE B KEMON | 

Attorney for Defendant 


473 Designation of Record 

Filed August 22 1939 j 

• • * 

It is this 15th day of August 1939, hereby stipulated anfl 
agreed by and between counsel for the respective parties 
hereto, that the following parts of the record, proceedings 
and evidence, be included in the transcript, said parts bein£ 
considered sufficient for the determination of the questions 
raised on appeal, namely:— 
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1. Complaint. 

2. Answer. 

3. Amendment to the Answer. 

4. Stenographer’s Transcript of the Opening Statements 
of Counsel and the Testimony of Witnesses Examined at 
the Trial on Behalf of Both Parties. 

5. Plaintiff’s Exhibits Offered and Received in Evidence 
During the Trial. 

6. Defendant’s Exhibits Offered and Received in Evi¬ 
dence During the Trial, except Defendant’s Exhibit 7a 
which is a duplicate of Plaintiff’s Exhibit 4. 

7. The Findings of Fact and Conclusions of Law. 

8. Order Dismissing Complaint. 

474 9. Notice of Entry of Judgment. 

10. Notice of Appeal. 

11. Bond. 

12. Copy of this Designation of Record. 

13. Clerk’s Certificate. 

WM S HODGES 
Attorney for Plaintiff 
LEE B KEMON 
Attorney for Defendant. 

475 District Court of the United States for the 

District of Columbia 

United States of America. 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 474, both inclu¬ 
sive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 64,874, in 
Equity, wherein The Allison Coupon Company is Plaintiff 
and Bank of Commerce & Savings is Defendant, as the 
same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 29th day of August, 1939. 

C. E. STEWART 
Clerk. 


(Seal) 
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638 In the Supreme Court of the District of 

Columbia 

Equity No. 53,829 

Edward A. Kelly, Plaintiff, 
vs. 

Conway P. Coe, Commissioner of Patents, Defendant. 

Memorandum 

I agree with the tribunals of tin* Patent Office in rejecting 
the plaintiff’s claims on the Titcomb patent. 

The Bill will be dismissed with cost. 

(Signed) BAILEY, 

Judge. | 

Filed 

July 8, 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

639 In the Supreme Court of the District of 

Columbia 

Equity No. 53,829 
Edward A. Kelly, Plaintiff, 
vs. 

Conway P. Coe, Commissioner of Patents, Defendant 
S u p pie mental M e m o ra n d u m 


I withdraw my memorandum opinion filed in this caujse 
on July 8th and file this in lieu of it. 

I agree with the Board of Appeals of the Patent Office I in 
denying claims numbered 1 and 2 in the original Bill Jon 
the Titcomb patent. 

As to claims 20 and 21 in the Supplemental Bill, the Board 
of Appeals held that they were not covered by the Titcomb 
patent, but rejected them on the reference to the Davis pat¬ 
ent. I do not feel that the court should reject these claims 
on the Titcomb patent, whatever opinion I may have had 
on that question, but if they are not rejected on the Tit¬ 
comb patent, I do not think that the Davis patent prevents 
their allowance. 
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Claims numbered 1 and 2 will be denied, numbers 20 and 
21 granted. 

(Signed) BAILEY, 

Judge. 

Filed 

Julv 9, 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

875 Endorsed: U. S. Patent Office Board of Appeals 
Jun 23 1931 Mailed 

Appeal No. 4966 Paper No. 19 
Decision. 

Appeal No. 4966 OVT 

Hearing set for: 

June 1, 1931 

In the United States Patent Office 


Before the Board of Appeals 


Ex Partt Edward A. Kelly 


Application for Patent filed July 18, 1928, Serial No. 
293,694. Coupon Book. 
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This is an appeal from the decision of the Primary Ex¬ 
aminer finally rejecting claims 7 and 8 which are as follows: 

7. A coupon book including a plurality of superposed cou¬ 
pons each bearing superposed indicia representing succes¬ 
sive calendar months arranged thereon, the indicant repre¬ 
senting a given month on any one coupon being in aline- 
ment with that for the succeeding month upon the succes¬ 
sive coupon, whereby one punching operation will indicate 
successive calendar months upon successive coupons. 
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8. A coupon book including a plurality of superposed cou¬ 
pons each with thirty-one days of the month arranged on 
each coupon for alinement when successive coupons are 
superposed, and each coupon bearing indicia representing 
a year divided into twelve calendar months and superposed 
when the coupons are superposed, the indicant on each cou¬ 
pon for any given month being in alinement with the indi¬ 
cant for the succeeding month upon the successive coupon, 
whereby a single punching operation for a day will indicate 
the same day on all coupons and another single punch ng 
operation for a calendar month will indicate successive <pal- 
endar months on the respective successive coupdns. 


876 The reference relied upon is: 


Titcomb 1,370,244 Mar. 1, 1021 


The invention is a coupon book used in making period cal 
payments on a debt. It comprises superimposed detacha ble 
coupons, there being one coupon for each installment! to 
become due. The purpose of the invention is to indicate 
when each installment comes due. To accomplish this elach 
coupon is provided with registering tables. This ttjible 
contains numerals 1 to 31 indicating the days of the mojnth 
and arranged in identical manner on all the coupons. I It 
also contains one row in which the months of the year (are 


printed. These are so printed that the entire series is 
shifted one space to the left on each succeeding coupon. 
This results in Feb. on the second coupon lying directly 
below Jan. on the first coupon etc. Thus a punch n ark 
through a series of coupons at the Jan. indication will punch 
the second coupon at the Feb. indication and the third at 
the Mar. indication etc. A punch mark through any one 
numeral indicating the day of the month will punch! the 
same numeral on all the coupons. 

The Titcomb patent is relied upon as a reference. It 
discloses a commutation book with a coupon for every day. 
Each coupon contains a table on which is printed the jrear 
indication which registers with all the rest of the coupons 
so that it may be punched out simultaneously on all the 
coupons. The table also contains a series of nu- 
877 merals ranging from 1 to 31 indicating the day of 
the month when used. The series of numeraljs on 
each successive coupon is shifted one space to the left. This 
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results in the indication 2 on the second coupon lying be¬ 
low 1 on the first etc. Thus a punch mark through a series 
of coupons at numeral 1 on the first will punch successive 
numerals on the succeeding coupons. 

It appears from the above that the Titcomb patent and 
applicant accomplish substantially the same result in sub¬ 
stantially the same way. Both have in mind to punch simul¬ 
taneously a series of coupons to indicate some predeter¬ 
mined successive time units on the coupons. To accom¬ 
plish it both shift the time unit indication on successive cou¬ 
pons. Applicant shifts month indications and the patentee 
shifts day indications. This difference appears to result 
because in the patent the interval of time is a day whereas 
in the application the interval is a month. We believe, how¬ 
ever, that the two are structurally equivalent, it broadly 
being patentably immaterial what is the nature of the 
printed matter on the coupons. We think that anyone hav¬ 
ing the Titcomb patent before him, which teaches clearly 
the shifting of the time indications of days, could readily 
without invention apply the same idea to coupons and shift 
the month indication on successive coupons. 

Applicant urges that his book is more economical and 
that there has been a large demand for it in the 
878 trade as indicated by sales set forth in the affidavit 
filed. The book in the patent may require more type 
setting in the printing and hence be more expensive but 
this results from the different time indications made. The 
patentee indicates every day of the month whereas appli¬ 
cant indicates only one day in the month. The sales of the 
books cannot be taken as conclusive of patentability as they 
may depend on various factors. 

The new claim submitted cannot be considered for rea¬ 
sons set forth in ex parte Moore 1923 C. D. 13. 

The decision of the examiner is affirmed. 

J M HOPKINS 
Assistant Commissioner 
W. L. REDROW 
Exa m i n e r-in-C h i ef 
P. EDINBURG 
Exam iner-in-C h ief 
B.oard of Appeals 


June 23, 1931 
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This is an appeal from the final rejection of claims 20 and 

21 . 

Claim 20 is illustrative and reads as follows: 

20. A multiple payment coupon book comprising a set| of 
coupons consisting of a predetermined number of coupons 
arranged in superposed relation, each coupon of the set 
bearing a space which registers with a correspondingly 
positioned numbered space on each of the other superposed 
coupons, the respective spaces carrying payment number 
indicia, with the numbers running continuously with respect 
to each other through all of the superposed coupons, each 
coupon of the set having time indicia thereon at predeter¬ 
mined positions, said time indicia continuously denoting the 
months of the calendar year with respect to each other, with 
the month indicia on each coupon of the set registering vfith 
correspondingly located month indicia on all of the ot^ier 
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superposed coupons of the set, but with the respective in¬ 
dicia offset with respect to each other in such manner that 
all registering month indicia are arranged continuously 
with respect to each other, from the top to the bottom of 
the superposed coupons, each coupon of the set also con¬ 
taining predeterminedly positioned indicia continuously de¬ 
noting w’ith respect to each other the days of the 
1070 month in register with similar continuously denoted 
day indicia on the other coupons of the set while in 
superposed relation, the coupons of the set and the respec¬ 
tive registering indicia thereon being so constructed and 
arranged that a punch mark through any set of registering 
month indicia of the superposed coupons combined with a 
punch mark through any registering day indicia of the su¬ 
perposed coupons will establish the due date of each pay¬ 
ment number of the respective superposed coupons in con¬ 
tinuous order and thereby disclose the number of future 
payments to be made and the number of payments that 
have been made, on any date indicated by the punch mark 
and upon all of the superposed coupons. 

The references relied upon are: 

Davis 1,114,342 Oct. 20, 1914 

Titcomb 1,370,244 Mar. 1, 1921 

The invention relates to a multiple monthly payment cou¬ 
pon book. The examiner has fully described it in his state¬ 
ment and hence it is unnecessary to do so here. The book 
involves three features of primary importance and they are 
included in claim 20. These features are the superposed 
and continuously numbered spaces 24, the month indicia 25 
offset on succeeding coupons and the superposed day in¬ 
dicia 26. By punching through all the coupons at the date 
and month on the first coupon when the book is issued it is 
obvious that each coupon will show on its face its due date. 
Likewise the number in the numbered space will indicate 
how: many coupons have been paid and also indicate how- 
many are left to be paid. 

The examiner has rejected the claims on the Titcomb pat¬ 
ent. This patent show's a monthly commutation book with 
a ticket for each day of the month. On each ticket are 
printed rows of numerals indicating the days of the month. 
The rows of numerals on the various tickets are superposed 
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but are offset one day on each succeeding ticket. 

1071 Hence a single punching of a date on the top ticket 
will punch different succeeding dates on the other 

tickets. Neither one of the claims is readable on this pat¬ 
ent because it lacks the numbered spaces 24 in applicant’s 
device which are recited in the claims. As far as the offset 
monthly indications are concerned, the patent shows the 
equivalent. It is merely a matter of choice what interval 
of time is used, whether a day interval or a month interval. 
The rejection of the claims on this patent will not be af¬ 
firmed. 

The claims have also been rejected on the Davis patent. 
This patent discloses an interest-bearing instrument. It 
comprises three main parts which are riveted togetheit to 
form a book. The upper part is a signature card. The low¬ 
est part is a certificate of deposit. The intermediate p|art 
consists of interest coupons as shown in Figs. 3, 5 anci 6. 
The interest coupons are the only ones that need be con¬ 
sidered in connection with the claims. Referring to Figs. 
3, 5 and 6, it will be noted that superposed rows of month 
indications are printed on the coupon. Because the inter¬ 
est is paid three times a year, the month indication on each 
succeeding coupon is offset four months. Therefore, Jjuly 
on the first coupon will be superposed on November on jthe 
second coupon and on March on the third coupon. Hence 
if the coupons are punched at the July indication of the 
upper coupon each one of the coupons will indicate on it 
the month it is due. The coupons also have printed on 
them rows of identical date indications which are super¬ 
posed so that the same date can be punched on all the 

1072 coupons by a single punching. It is to be noted fur¬ 
ther that the first coupon has No. 1 printed on it. 

The second one will obviously have No. 2 and the third No. 
3 printed on them. It is thus apparent that each coupjon 
will indicate the due date on it and the number of the cou¬ 
pon will indicate how many have been paid and how ma^iy 
remain to be paid. If the system involved paying interest 
every month, twelve coupons would be necessary and tbe 
month indications on the successive coupons would be offset 
only one month. We regard this an immaterial variation 
depending upon when interest is to be paid. It would be at 
most merely an obvious extension of what Davis sho\Vs. 
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We believe that this patent fully meets both of the claims 
before us as the equivalent of all of the features recited in 
the claims is fully disclosed in it. Whatever differences 
there are between it and what is recited in the claims are 
regarded unpatentable differences. We have carefully con¬ 
sidered applicant’s brief and also the evidence relating to 
commercial success but we are unable to find that the claims 
are patentable. 

The decision of the examiner is accordingly affirmed. 

LESLIE FRAZER 
Assistant Commisioner 
E. T. MORGAN 
Examiner-in-Chief 
P. EDINBURG 
Examiner-in-Chief 
B.oard of Appeals 


March 8, 1935 
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In the District Court of the United States for the District 

of Columbia 

Equity No. 64,874. 

The Allison Coupon Company. Plaintiff, 

vs. 

Bank of Commerce & Savings, Defendant. 

Stipulation as to Printed Record j 


It is this 15th day of August 1939, stipulated and agreejd 
that the printed record for use in the United States Court 
of Appeals for the District of Columbia in the above en¬ 
titled cause shall consist of the following:— 

1. The Complaint. 

2. The Answer. 

3. The Amended Answer. 

4. Those Portions of the Stenographer’s Transcript cf 
the Opening Statements of Counsel and the Testimony cf 
Witnesses Examined at the trial on Behalf of Both Parties 
commencing at Page 5, line 10 and ending at Page 6, linje 
6, and Commencing at page 37, line 13 and continuing to 
the end of the Transcript, omitting the parts not specifi- 
callv above identified. 

5. Plaintiff’s Exhibit 2—print only the two memoranda 

by Justice Bailey. 

1089 6. Plaintiff’s Exhibit No. 4—Kelly Patent 2,010.- 

724. 

7. Plaintiff’s Exhibit No. 11—Kelly Patent 2,013,612. 

8. Plaintiff’s Exhibit 6a (1928 coupon book). 

9. Defendant’s Exhibit No. 1—print only the opinion of 
the Board of Appeals. 

10. Defendant’s Exhibit No. 2—print only the opinion 
of the Board of Appeals. 

11. Defendant’s Exhibit 71)—copy of Davis patent 1,114,- 
342. 

12. Defendant’s Exhibit 7c—copy of Wilson Patenjt 
1,232,877. 
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13. Defendant’s Exhibit 7d—copy of Titcomb Patent 
1,370,244. 

14. The Findings of Fact and Conclusions of Law. 

15. Order Dismissing Complaint. 

16. Notice of Entry of Judgment. 

17. Notice of Appeal. 

18. Bond. 

19. Copy of Designation of Record. 

20. Clerk’s Certificate. 

WM. S. HODGES 
Attorney for Plaintiff 
LEE B. KEMON 
Attorney for Defendant. 

1090 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Sept 19 1939 Joseph 
W. Stewart, Clerk. 

In the United States Court of Appeals for the District of 

Columbia 
Appeal No. 7510 

The Allison Coupon Company Appellant 

vs 

Bank of Commerce & Savings Appellee 
Stipulation 

In above Cause, it is hereby stipulated by counsel for 
the respective parties that the typewritten transcript of 
trial court proceedings be amended by inserting the fol¬ 
lowing at the bottom of page 56 thereof: 

Mr. Kenyon: Interrogatories III, IV, VI, VII, VIII, X, 
XI, XII, XIII and XIV were objected to for the reasons 
stated in the Answers, and by order of Court dated Oc¬ 
tober 5, 1937, were stricken from the record. 

WM. S. HODGES 

Attorney for Appellant 

LEE B. KEMON 

Attorney for Appellee 

Endorsed on Cover: No. 7510 The Allison Coupon Co., 
Appellant, vs. Bank of Commerce & Savings. United 
States Court of Appeals for the District of Columbia 
Filed Aug 30 1939 Joseph W. Stewart, Clerk. 
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IN TILE 

UNITED STATES COURT OF APPEALS 

For the District or Columbia. 


The Allison Coupon Company, 

Appellant, 

v. 

Bank of Commerce & Savings, 

Appellee. 


BRIEF ON BEHALF OF PLAINTIFF-APPELLANT. 


JURISDICTIONAL STATEMENT. 

This case is an action for infringement of U. S. Letters 
Patent. 

Jurisdiction of the District Court of the United States 
for the District of Columbia as set forth in the complaint, is 
under the patent laws of the United States (l*. S. C., Title 
28, Sections 41 and 10b). Venue, as alleged in the com¬ 
plaint, is based upon the fact that the defendant has a 
regular and established place of business in the District 
of Columbia, and has conducted the acts of infringement 
complained of in the said District of Columbia (U. S. C., 
Title 28, Section 109). The answer to the complaint does 
not challenge either the venue or the jurisdiction, as Al¬ 
leged. 

Jurisdiction of this court in this case is predicated upon 
United States Code, Title 28, Section 225, this being gn 
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appeal to review the judgment of the court below dated on 
or about July IS, 1939, holding that patent No. 2,010,724 
owned by appellant (plaintiff below), and the claims thereof 
are invalid. 

The pleadings necessary to show existence of the juris¬ 
dictions above pointed out are the Complaint, commencing 
at page 1 of the record; the Answer, commencing at page 
6 of the record; the Order dismissing the complaint, found 
at page 26') of the record; the Notice of Appeal filed within 
the statutory period noted at page 266 of the record; and 
the Bond on Appeal also found on page 266 of the record. 


STATEMENT OF THE CASE. 

This case is an action for infringement of Letters Patent 
No. 2,010,724 granted on or about August 6, 1935, on an 
application of Edward A. Kelly and owned by the plaintiff 
appellant, The Allison Coupon Company, hereinafter re¬ 
ferred to as the appellant. The action was filed prior 
to the adoption of the present rules of civil procedure and 
therefore the “Bill of Complaint” is in the long form. The 
trial court found as a fact that the appellant is the owner 
of said letters patent. 

The appellant is a corporation organized and existing 
by virtue of the laws of the State of Indiana. The defen¬ 
dant appellee (hereinafter referred to as the appellee) 
is a corporation of the State of Virginia, but having a 
regularly established place of business at Washington in 
the District of Columbia. The complaint alleges infringe¬ 
ment by the appellee of the above identified letters patent. 

The defendant’s answer contains the usual allegations 
denying infringement and sets up affirmative defenses, 
namely, that said patent is invalid because the said Ed- 
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ward A. Kelly was not the first, original and sole inventor; 
that the claims of said Letters Patent are invalid in view 
of certain prior art patents specifically enumerated in the 
answer. The answer also sets up in a somewhat nebulous 
form, allegations as to prior invention by unnamed per¬ 
sons; that the invention purported to be patented by said 
letters patent does not contain patentable novelty or in¬ 
vention in view of prior common knowledge and the sta|te 
of the art existing prior to the alleged invention or dis¬ 
covery of the patented invention by the said Edward j\. 
Kelly; and because the alleged invention involves nothing 
more than “the exercise of mechanical skill”. 

A further defense set up in the answer was that during 
the prosecution of the application on which said letters 
patent issued, the claims thereof were limited to avoid re¬ 
jection on prior patents to such an extent as to exclude 
defendant’s coupon books from the claims thereof. 

During the trial of the case appellee was permitted :o 
amend its answer to set up a further defense, to wit, the 
allegation that said letters patent are invalid on the grourjd 
that the subject matter thereof was in public use or on sa le 
by the plaintiff for more than two years before the date cn 
which application for patent therefor was made by the 
said Kelly. 

The trial of the action commenced on February 14, 193?, 
before Justice 0. TL Luhring, and was concluded February 
17, 1939, witnesses having been presented and examined 
by each side and cross-examined by the other side. At 
the conclusion of the trial, the case was submitted without 
arimment, subject to the filinjr of briefs by both sides. 

Said briefs were duly filed and thereafter, to wit. on 
or about June 12. 1939 ("Record. pa<re 2591 the trial Jud<r\ 
in an opinion, stated his findings of fact and conclusions of 
law. On July 1R. 1939 ("Record, pa ere 265), the order dis¬ 
missing the complaint was signed. 
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It will be noted that irrespective of the facts found by 
the trial court, the complaint was dismissed on the basis 
of the conclusions of law found on page 26f) of the Record, 
i. e. to the effect that the Kelly patent in issue is invalid 
in view of the prior art cited, and therefore, in using a 
coupon book of the type therein described, the defendant 
has not infringed. 

The appellee has not challenged the failure of the trial 
court to make conclusions of law relative to the various 
affirmative defenses set up in the answer, particularly with 
respect to the alleged invalidity of the Kelly patent on the 
ground of prior public use and sale; prior invention by 
others; etc. Therefore, in view of the fact that no appeal 
has been taken by appellee, it! appears that the only issue 
before this court is the question of the validity of the claims 
of the Kelly patent in view of the patents to Davis, Wilson 
and Titcomb and infringement by appellee (Record, page 
265). 

An important phase of this case is that the application 
which eventuated in the patent in suit was filed July 18, 
1928, and after various proceedings in the Patent Office, 
during which the application was duly examined by the of¬ 
ficials in accordance with the law in such case made and 
provided, and the grant of a patent was finally refused by 
the Examiner. 

Following the final rejection, and in accordance with the 
Rules of Practice of the Patent Office, and the law in such 
case made and provided, an appeal was taken to the Board 
of Appeals of the United States Patent Office. On or about 
July 23, 1931, the Board of Appeals affirmed the action of 
the Examiner in finally rejecting the case. 

The proceedings in the Patent Office are found in De¬ 
fendant’s Exhibit No. 1, and the opinion of the Board of 
Appeals appears on page 276 of the record. 

Thereafter, on or about December 20, 1931, a bill of 
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complaint was filed under the provisions of Section 491.0 
R. S. (35 U. S. C., Section 63). 

While the action under Section 4915 R. S. was pending, 
namely on Dec. 12, 1932, the applicant Kelly filed a sec¬ 
ond application for patent-serial number (>46,804—relat¬ 
ing to a semi-monthly coupon hook. During the prosecu¬ 
tion of this second application the claims of the patent now 
in suit were presented, duly examined by the Patent Office 
and eventually several claims not readable on the patent 
in suit were indicated as allowable. However, two broader 
claims (20 and 21) of the second application, readable cn 
the disclosure of the first application, were finally rejected 
upon references, i. e. the same patents to Titcomb and 
Davis referred to in the findings of fact and conclusions of 
law of the trial court in the case at bar. 

From this final rejection, an appeal was filed to the Board 
of Appeals relative to said claims 20 and 21, and on or 
about January 24, 1935, the Board of Appeals affirmed the 
rejection of the Examiner. The proceedings on the second 
application, involving the said claims 20 and 21, are found 
in Defendant’s Exhibit 2, which is not printed in the record, 
but was certified to this court. The opinion of the 
Board of Appeals appears at page 276c of the printed 
record. 

Following the action of the Board of Appeals in af¬ 
firming the rejection by the Examiner, the Commissioner 
of Patents in response to a petition filed on behalf of the 
applicant Kelly, granted leave to transfer said claims ^0 
and 21 from the second application Serial No. 646.804 l;o 
the first application Serial No. 293,694, the latter being the 
one which eventuated in the patent in suit. 

Immediately after granting the said petition, the plaifi- 
tifiF filed a petition in the District Court for leave to file a 
supplemental bill, for the purpose of incorporating the 
transferred claims into the still pending proceeding und^r 
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Section 4915 R. S. The order granting the petition was 
approved and signed by Justice Adkins and the supple¬ 
mental bill was accordingly filed and entered. 

Following the filing by the Commissioner of Patents of 
his answer to the supplemental bill, the case proceeded to 
trial before Justice Bailev. At that trial the Commis- 
sioner of Patents urged that claims 20 and 21, which are 
the claims of the patent in suit, were not patentable in 
view of the patents to Titcomb and to Kelly, which are 
two of the patents upon which Justice Luhring relies for 
dismissal of the complaint in the case at bar. 

On July 8, 1935, Justice Bailey filed the following memo¬ 
randum : 

l 

“I agree with the tribunals of the Patent Office in 
rejecting plaintiff’s claims on the Titcomb patent. 

“The bill will be dismissed with costs.” (See Record, 
page 275a.) 

As appears from the file wrapper, Plaintiff’s Exhibit No. 
2, Justice Bailey had apparently overlooked the fact that 
the Board of Appeals had overruled the Examiner’s rejec¬ 
tion on the Titcomb patent, and had held that the latter 
did not anticipate the appealed claims 20 and 21. The 

fc>P//v/©/V eft? T H 

printed commencing page 
276c of the Record, and attention is invited particularly to 
page 276d, the paragraph commencing the fifth line from 
the bottom of the page. 

The discrepancy was informally called to the attention 
of Justice Bailey, whereupon on July 9th, in a second mem¬ 
orandum (Record, page 275a) he withdrew his first memo¬ 
randum and substituted an amplified memorandum, reading 
as follows: 

“I do not feel that the court should reject these 
claims on the Titcomb patent, whatever opinion I may 
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have had on that question, but if they are not rejected 
on the Titcomb patent, I do not think that the Davis 
patent prevents their allowance.” (Italics ours.) 

Following this memorandum, a decree was signed author¬ 
izing the Commissioner of Patents to grant letters patent 
on the Kelly application Serial Xo. 293,694, on the two 
claims 20 and 21, and thereupon the patent in suit was 
duly issued with claims 1 and 2 of the patent correspondi :ig 
respectively to said claims 20 and 21. 

It will be noted that there is a conflict of opinion between 
Justice Bailey and the Board of Appeals of the Patent Of¬ 
fice, on the one hand, as to the relative applicability of the 
Titcomb and Davis patents, and the opinion of the trial 
Judge in the present case on the other hand, with respect 
to the applicability of the same patents to the same claims. 


STATUTES INVOLVED. 

The statutes here involved are: 

U.S.C. Title 35, Section 31, setting forth what is patent¬ 
able; 

U.S.C. Title 28, Section 41, stating the jurisdiction of tJio 
District Court; 

U.S.C. Title 28, Section 109, dealing with the venue; j 
U.S.C. Title 28, Section 225, creating the appellate juris¬ 
diction of this court. 




6 

Statement of the Case 

Section 4915 R. S. The order granting the petition was 
approved and signed by Justice Adkins and the supple¬ 
mental bill was accordingly filed and entered. 

Following the filing by the Commissioner of Patents of 
his answer to the supplemental bill, the case proceeded to 
trial before Justice Bailey. At that trial the Commis¬ 
sioner of Patents urged that claims 20 and 21, which are 
the claims of the patent in suit, were not patentable in 
view of the patents to Titeomb and to Kelly, which are 
two of the patents upon which Justice Luhring relies for 
dismissal of the complaint in the case at bar. 

On July S, 1935, Justice Bailey filed the following memo¬ 
randum : 

“I agree with the tribunals of the Patent Office in 
rejecting plaintiff’s claims on the Titeomb patent. 

“The bill will be dismissed with costs.” (See Record, 
page 275a.) 

As appears from the file wrapper, Plaintiff’s Exhibit No. 
2, Justice Bailey had apparently overlooked the fact that 
the Board of Appeals had overruled the Examiner’s rejec¬ 
tion on the Titeomb patent, and had held that the latter 
did not anticipate the appealed claims 20 and 21. The 

(ft? T H £ (JOA T 

printed commencing page 
276c of the Record, and attention is invited particularly to 
page 276d, the paragraph commencing the fifth line from 
the bottom of the page. 

The discrepancy was informally called to the attention 
of Justice Bailey, whereupon on July 9th, in a second mem¬ 
orandum (Record, page 275a) he withdrew his first memo¬ 
randum and substituted an amplified memorandum, reading 
as follows: 

“I do not feel that the court should reject these 
claims on the Titeomb patent, whatever opinion I may 
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have had on that question, but if they are not rejected 
on the Titcomb patent, l do not think that the Davis 
patent prevents their allowance.” (Italics ours.) 

Following this memorandum, a decree was signed author¬ 
izing the Commissioner of Patents to grant letters patent 
on the Kelly application Serial Xo. 293,694, on the two 
claims 20 and 21, and thereupon the patent in suit was 
duly issued with claims 1 and 2 of the patent corresponding 
respectively to said claims 20 and 21. 

It will be noted that there is a conflict of opinion between 
Justice Bailey and the Board of Appeals of the Patent Of¬ 
fice, on the one hand, as to the relative applicability of t he 
Titcomb and Davis patents, and the opinion of the trial 
Judge in the present case on the other hand, with respect 
to the applicability of the same patents to the same claims. 


STATUTES INVOLVED. 

The statutes here involved are: 

U.S.C. Title 35, Section 31, setting forth what is patent¬ 
able; 

U.S.C. Title 28, Section 41, stating the jurisdiction of tJio 
District Court; 

U.S.C. Title 28, Section 109, dealing with the venue; 
U.S.C. Title 28, Section 225, creating the appellate juris¬ 
diction of this court. 
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STATEMENT OF POINTS. 

The court erred in its Conclusions of Law as follows: 

1. By arbitrarily selecting elements of the claims of the 
patent in suit from unrelated sources, as in its first Con¬ 
clusion of Law, and combining said elements in a manner 
not suggested by either of said sources, but inspired only 
by the terminology of the claims in suit. 

2. Holding that the Kelly patent in issue is invalid in 
view of the prior art, and that because of said alleged in¬ 
validity of the patent, “the defendant has not infringed.” 

3. By directing that the bill be dismissed, apparently on 
the basis set forth in Conclusions of Law No. 1 and No. 2. 


SUMMARY OF ARGUMENT. 

Description of the invention covered by the Kelly patent 
in suit. 

The Kelly patent No. 2,010,724 is a valid patent over the 
prior art relied upon in the Conclusions of Law. 

Discussion of Davis patent No. 1,114,342, and its lack of 
pertinency with respect to the claims of the Kelly patent 
in suit. 

Discussion of the Titcomb patent No. 1,370,244, and its 
failure to show anticipatory subject matter. 


y 
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Discussion of the Wilson patent No. 1,232,877 and its 
paucity of pertinent subject matter. 

It is an improper practice to “make up” anticipatory 
matter by combining unrelated prior art elements :in an 
arbitrary manner suggested only by the patent in su|it. 

The Kelly patent No. 2,010,724 in suit, is valid and in¬ 
fringed. 


ARGUMENT. 

The foregoing subjects will now be considered in the or¬ 
der above enumerated. 


THE KELLY PATENT IN SUIT. 

Patent No. 2,010,724, to Kelly, which is herein alleged to 
be infringed, is found at page 227 of the Record. 

The invention covered by the claims is a multiple pay¬ 
ment coupon book primarily designed for use in keeping 
record of deferred payments on any kind of an account, the 
arrangement being such that the holder is always fully in¬ 
formed as to the number of payments to be made, the 
amount thereof, and when each payment is due. An im¬ 
portant feature of the invention is that the coupons! are 
arranged in superposed relation, in such manner that suc¬ 
cessive dates of payment are brought into register, so that 
all due dates may be conveniently indicated by a single 
punching operation through all of the superposed cou{>ons, 
at the position where such dates are in register. By this 
means the labor involved in the act of writing in the nfeces- 
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sary data on each coupon is avoided. See page 1 of the 
patent, first column, commencing at line 19. (Record, page 
228.) 

In the drawing of the patent (Plaintiff’s Exhibit 4— 
Record, page 227) a plurality of superposed coupons 13 
are shown, each provided with a stub, and bound together 
in book form. It is to be understood that the stub may or 
may not be used, it forming no part of the claimed inven¬ 
tion. Suitable spaces are provided between lines 15, 16 
and 17 for conveniently receiving the name and address of 
the person to whom the book is issued, and another suitable 
space is provided for a record of the amount of each pay¬ 
ment to be made at the time of surrender of each coupon. 
On each coupon is also printed a series of “day numbers” 
corresponding to the thirty one days of a calendar month, 
these numbers being indicated within rectangular spaces 
designated by the reference character 20. The day num¬ 
bers of each coupon are all in the same positions on all of 
the coupons, and each day number of each coupon registers 
with the same day number of the other coupons, while all 
of the coupons are in superposed relation. 

Each coupon is provided with a series of month designa¬ 
tions indicated by the reference character 26, there being 
one such indication for each of the twelve calendar months, 
and running in chronological sequence on the face of the 
coupon. The twelve month spaces of each coupon register 
with correspondingly located spaces of the other coupons, 
while all of the coupons are in superposed relation, but the 
positions of the designations of the respective calendar 
months of each coupon are staggered with respect to the 
positions of the month designations of all of the other 
coupons. As appears more clearly in Figure 2 of the draw¬ 
ing, the topmost coupon shows the months arranged from 
January to December, both inclusive; the second coupon 
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shows the months arranged from February to Januari r ; 
and the third coupon shows the months arranged from 
March to February. While only three of the coupons are 
shown with the month designations, the specification (Page 
2, column 1, line 20 et seq. —Record, page 229) states that 
the month indicia on each succeeding coupon is advance d 
one month. The arrangement is sue!) that while the coupons 
are in superposed relation, each month designation of tljie 
topmost coupon will be in register with chronologically con¬ 
tinuous successive months on the other coupons. For in¬ 
stance, the January indication of the topmost coupon, as 
shown in Figure 2, is in register with February on the sec¬ 
ond coupon, and March on the third coupon, and so c|n 
through the book. 

From the foregoing, it will be readily understood that 
single punching operation through a set of registerin 
month spaces will indicate monthly periods of continuously 
designated calendar months. Also that the same day of 
the month may be designated by another punching opera¬ 
tion through any space 20, because any date upon any cf 
the coupons registers with the same date on all of the othelr 
coupons. 

Each coupon is also provided with a number which is 
designated by the legend “Payment No.” 

The witness Kelly, in describing the invention here in¬ 
volved used an illustrative chart (Plaintiff’s Exhibit No. b, 
which, because of its size w*as not printed, but was certified 
to this court by the lo\cer court. He also filed physical 
specimens of the invention, designated Plaintiff’s Exhibits 
No. 6 and No. 6a, the latter being reproduced at pages 269 
to 274 of the Record. Kelly’s testimony on this subject com¬ 
mences at page 26 of the Record but was interrupted a|t 
page 315 and renewed at page 37. 

The advantages of the invention are stated on page 2 o|f 


Argument 


the specification, column 1, commencing at line 65, as fol¬ 
lows : 

“An important advantage of the invention is that 
there is a definite relation between the consecutive ar¬ 
rangement of the superposed payment numbers and 
the due dates of the respective coupons, as established 
by the chronologically arranged superposed month in¬ 
dicia. For instance, assume that the coupons are is¬ 
sued to cover a total payment of $600.00 in twelve 
equal payments of $50.00 each, and that five payments 
have been made. The coupon bearing the number ‘6’ 
would then be the topmost coupon of the book, because 
the preceding coupons would have been removed. Thus, 
at a glance the information is conveyed that five pay¬ 
ments of $50.00 each have been made, totaling $250.00, 
and that seven payments of $50.00 remain unpaid, 
totaling $350.00. Therefore, there is always a definite 
consecutive record of the amount paid and the amount 
due on any date indicated by the topmost coupon of 
any group, or any integrated date of other coupons of 
each group, and the date on which the next payment is 
due/’ (Record, page 229.) 

The witness Kelly also explained the business practice 
in issuing these coupon books with respect to dates follow¬ 
ing the 29th day of the month, and particularly with respect 
to the month of February, as follows: 

“It is customarv in the financing business not to have 
any payment date beyond the date 30, and while in the 
case of the month of February payments are due and 
will appear in the coupon book as of the 30th day, they 
are due on the last dav of Februarv, but 1 might sav 
in that respect that while we have so many millions of 
these particular books, we have never had any diffi- 
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culty or complaint from a customer as to the February 
date.’’ (Record, page 41.) 


en 


It will be observed that the witness stated that betwe 
14,000,000 and 15,000,000 of these books had been manufhc 
tured since 1928. (Record, pages 55, 56.) He was testifyi 
February 14, 1939. 

The practical advantages are also clearly pointed out by 
Kelly commencing page 28 of the Record and ending paj 
31. Attention is particularly invited to tin* discussion 
the witness to the four conditions which are normallv em- 


n: 


i.^e 

of 


countered with respect to the issue of these books. (Reco^ 
pages 28 and 29.) 

The claims of the patent are as follows: 


d. 


1. A multiple payment coupon book comprising a set of 
coupons consisting of a predetermined number of coupons 
arranged in superposed relation, each coupon of the set 
bearing a space which registers with a correspondingly 
positioned numbered space on each of the other superposed 
coupons, the respective spaces carrying payment number 
indicia, with the numbers running continuously with respect 
to each other through all of the superposed coupons, each 
coupon of the set having time indicia thereon at predeter¬ 
mined positions, said time indicia continuously denoting 
the months of the calendar year with respect to each other, 
with the month indicia on each coupon of the set registering 
with correspondingly located month indicia on all of the 
other superposed coupons of the set, but with the respective 
indicia offset with respect to each other in such manner 
that all registering month indicia are arranged contin¬ 
uously with respect to each other, from the top to the bot¬ 
tom of the superposed coupons, each coupon of the set also 
containing predetermined!}* positioned indicia continuously 
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denoting with respect to each other the days of the month 
in register with similar continuously denoted day indicia 
on the other coupons of the set while in superposed rela¬ 
tion, the coupons of the set and the respective registering 
indicia thereon being so constructed and arranged that a 
punch mark through any set of registering month indicia 
of the superposed coupons combined with a punch mark 
through any registering day indicia of the superposed 
coupons will establish the due date of each payment number 
of the respective superposed coupons in continuous order 
and thereby disclose the number of future payments to be 
made and the number of payments that have been made, on 
any date indicated by the punch mark and upon all of the 
superposed coupons. 

2. A multiple payment coupon book comprising a set of 
coupons consisting of a predetermined number of coupons 
superposed one upon the other, each coupon of the set hav¬ 
ing thereon an identifying number, said identifying num¬ 
bers being arranged in such manner as to provide a series 
of registering numbers which are continuous with respect 
to each other from the top to the bottom of the superposed 
coupons of said set, each coupon of the set also containing 
indicia at predetermined positions thereon denoting a plu¬ 
rality of fixed intervals of time in such manner that said 
denoted intervals of time on each coupon are in register 
with correspondingly positioned denoted intervals of time 
on the other coupons of the set while the coupons are in 
superposed relation, the denoted intervals of time of each 
coupon being the same as those of the other superposed 
coupons of the set, but offset with respect thereto in such 
manner that all registering denoted intervals of time of the 
coupons are arranged continuously with respect to each 
other from the top to the bottom of the superposed coupons, 
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said set of coupons with their respective identifying num¬ 
bers and time intervals indicia being arranged in such ban¬ 
ner that while the coupons of the set or any unremoved por¬ 
tion thereof are in superposed relation, the total amount 
paid as represented by the number of coupons previously 
removed is obvious from an inspection of the topmost 
coupon, and the total balance due as represented by the re¬ 
maining unremoved superposed coupons on the date is ilso 
obvious from an inspection of the topmost coupon of the 
set, or any integrated date of the other superposed coupons 
of said group, and said topmost coupon also indicates the 
date upon which the next payment is due. 


THE PATENT IN SUIT IS VALID OVER THE PRIOR 
ART PATENTS OF RECORD IN THIS CASE. 


The trial Justice (Record, page 2G4) made the finding of 
fact that the patents exemplifying the prior art cited by 
defendant are patents to 


Davis, 

Wilson 

Titcomb 


1,114,342 

1,232,877 

1,370,244 


October 20, 1914. 
July 10, 1917 
March 1, 1921. 


The above patents are in the Record at pages 238, j255 
and 250, respectively, being Defendant's Exhibits No. 7b, 
7d and 7c, respectively. The file wrapper records exempli¬ 
fied by Defendant’s Exhibits No. 1 and No. 2, and Plaintiff’s 
Exhibit No. 2, conclusively show that during the progress 
of the Kelly application through the Patent Office, kind 
through the District Court of the United States for the 
District of Columbia in the trial of the suit under section 
4915 R. S., both the Davis patent and the Titcomb patent, 
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above identified, were fully considered with respect to the 
claims of the patent in suit. 

In other words, the Board of Appeals of the Patent 
Office held that the Titeomb patent is not an anticipation 
of the claims. The precise language of the Board, found 
on page 276e of the Record is 

“The rejection of the claims on this patent will not 
be affirmed.” 

With respect to the Davis patent, the Board (Record, 
page 276f) said: 

“We believe that this patent fully meets both of 
the claims before us.” 

♦Justice Bailey (Record, page 275a), in the proceeding 
under section 4915 R. IS. stated his conclusion as to the Tit- 
comb patent as follows: 

“1 do not feel that the court should reject these 
claims on the Titeomb patent.” 

As to the Davis patent, Justice Bailey (Record, page 
275a) stated 

“1 do not think that the Davis patent prevents their 
allowance.” 

The above-identified Exhibits conclusively show that sub¬ 
stantially the same arguments as here presented were ad¬ 
vanced throughout all of the prior proceedings. Justice 
Bailey reached his conclusions after the benefit of testi¬ 
mony which supplemented the ex parte arguments in the 
Patent Office. 

The Wilson patent, standing alone, obviously is not an 
anticipation of any of the claims, and it is interesting to 
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note that the trial Justice did not make any specific finding 
of fact or conclusion of Law with respect to it. 

The record in the prior proceedings, establishing as it 
does, the definite non-anticipatory status of the Titcomb 
and Davis patents, creates a very strong presumption of 
the validity of the claims of the Kelly patent in suit over 
the same references. 

In the case of // urn v. Jacob E. Beckers & Sons , 301 U. S. 
168, the United Suites Supreme Court held that the issue 
of a patent is prima facie evidence of its validity, and that 
such prima facie status becomes greatly strengthened, if 
the prior art before the court is practically the same as 
that relied upon by the Patent Office. 

Other authorities along this line are 

Gray v. Eastman Kodak Co., 67 Fed. Rep., 2nd, 
190, 195 (C. C. A. 2nd Cir.); 

Hartford Empire Co. r. Obear-Xester Glass Co., 
71 Fed. Rep. 2nd, 537, 560 (C. C. A., 8th Cir.); 

McKay Company v. Schott Mfg. Co., 25 Fed. Rep. 
2nd, 716, 718; 

Walker on Patents, 6th Edition, Section 535, smd 
cases cited. 


In the case at bar the same art was not only conside red 
by the Patent Office tribunals, hut the prima facie status 
is greatly strengthened because the same patents were also 
considered by a contemporary of the trial Justice, namely, 
Justice Bailev. 


It is appellant’s serious contention that the record here 
does not establish a state of facts to justify any conclu¬ 
sion that Justice Bailey’s action was erroneous. In ot'ier 
words, all reasonable doubt should have been resolved in 
favor of the patentee. 

The three cited patents will now be considered in det 
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THE DAVIS PATENT No. 1,114,342. 

This patent (Record, page 238) discloses a structure which 
is incapable of use for the purposes of the Kelly invention, 
without substantial modification, not suggested by its dis¬ 
closure, or by the patents to Titcomb and Wilson, as charged 
in the Answer. The suggestion comes only from the Kelly 
patent. 

As stated on page 245, commencing at line 9, this patent 
relates to improvements in “interest-bearing instruments 
of obligation,” such as a bond. The Kelly patent deals with 
the collection of instalment payments, and the rate of in¬ 
terest has nothing to do with its functions. See Kelly’s 
testimony, Record, pages 190 to 196, l>oth inclusive. 

The structure of the Davis book is predicated upon the 
idea of collecting interest payments which are related to 
a predetermined rate of interest upon a previously de¬ 
posited amount of money. With Davis the holder presents 
each coupon for cash redemption. With Kelly the holder 
uses the coupons at the times of payment, to identify a pre¬ 
determined curtail of an existing indebtedness. 

Briefly the Davis patent shows a book of superposed 
“interest” coupons or leaves, and an additional or “cer¬ 
tificate of deposit coupon or leaf, all provided with related 
date indicia. The arrangement is such that by proper 
punching of the coupons mentioned, the due dates of in¬ 
terest will be indicated on the “interest” coupons, and at 
the same time the date of issue —not the due date of interest 
—will be indicated on the “certificate of deposit” coupon. 
The arrangement is described on page 246 of the Record, 
as follows: 

When secured together in this form, the entire in¬ 
strument is in the form of a book having detachable 
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leaves, the preferred arrangement of the leaves being 
the following in successive order from the face of the 
lx>ok: the signature card A, the agreement 1), the in¬ 
terest-coupons B successively arranged according to 
their dates of maturity, and the certificate of deposit 
C. 

The number of interest coupons in the Davis book is 
determined by the rate of interest upon the obligation, and 
in addition thereto is the certificate of deposit coupon. 
For instance, if the rate of interest is 3% per annum, the 
book issued to the customer will contain three interest 
coupons for each calendar year, plus the certificate of 
deposit coupon, each interest coupon having a face value 
corresponding to 1% of the principal originally invested. 

As appears on the face of the certificate of deposit coupon, 
the full amount of the principal plus accrued interest, may 
be demanded on any interest due date, provided that |all 
unmatured interest coupons are attached. 

At the time of issue, the date indicia on the interest cou¬ 
pons and the certificate of deposit coupon are punched in 
such manner that the interest coupons carry indication of 
the dates of interest payments, but the certificate of deposit 
coupon carries different date indicia, i. e. the date of the 
issue of the book. The interest coupons are serially num¬ 
bered, but the certificate of deposit coupon, which is an 
essential element of the book, as indicated above, is not 
numbered. 

In the specific instance illustrated in the Davis patent, 
the obligation runs for a period of two years, with six in¬ 
terest coupons and one certificate of deposit coupons— 
seven in all. Only the interest coupons are so dated by the 
punching operation as to show successive interest due dates 
every four months, and each negotiable for an amount cor- 
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responding to 1% of the amount of the original loan which 
is indicated on the certificate of deposit coupon. 

The specification of the Davis patent describes the pur¬ 
pose and operation of his book at great length. Attention, 
however, is particularly directed to page 5 of the patent 
(Record, page 249), beginning at line 2, as follows: 

As will be understood, therefore, those parts of the 
issued instrument which have a negotiable monetary 
value, viz., the certificate of deposit and the interest- 
coupons, each contain permanent indication (by punch¬ 
ing) of the date of deposit, the amount of deposit, the 
face value of the part, and the date of maturity; in ad¬ 
dition, the certificate of deposit bears an indication of 
the amount of each interest coupon. (Italics ours.) 

However, the drawings do not hear out this statement. 
Apparently, there is nothing appearing upon the certifi¬ 
cate coupon, either printed or by punching, to indicate the 
date of maturity of the certificate coupon. The date sched¬ 
ule upon the face of the certificate coupon shows the date 
of deposit, and on the reverse side (Figure 8), it shows 
the due date of the last interest coupon. 

In the practical working of the book, therefore, viewing 
the certificate coupon (Figure 8) by itself, the holder in 
order to determine the true date of maturity of the cer¬ 
tificate coupon— the most important of all the coupons —is 
required to calculate the date of maturity. This calcula¬ 
tion is made bv adding to the date of deposit indicated 
thereon, the period for which the obligation runs. 

The Davis patent teaches that the arrangement of suc¬ 
cessive months and dates in the several coupons may be 
easily determined, depending upon the interest rate. Such 
examples as he gives in his patent, however, are limited to 


Argument 


21 


such rates of interest as are properly divisible into twelve. 
If any other rate of interest is used the Davis book fails. 

The testimony of the appellee’s witness Schwarz, wlien 
confronted with the problem of an interest rate not divisi ble 
into 12, is interesting (Record, pages 16b to 107). When 
asked to explain the arrangement of the Davis book where 
the interest is f)%, he stated that it could be done, but his 
ensuing calculation is wholly unintelligible . and leads one to 
conclude that a separate invention is required, so to spe^ik, 
to adapt the Davis principle to a i>% interest rate. His 
attempt to explain how the Davis principle could be car¬ 
ried out where the interest rate is 2V1>%, 3*4% or 4*4% 
was equally as muddled. 


The solution to the f>% interest rate, and all other rafes 
of interest which are not equally divisible into twelve is 
given by Kelly at pages 107, 198 and 199 of the Reco *d. 
It is such that a very complicated book would have to be 
made up, entirely too complicated for successful commercial 
use, and one which would not be adapted for all uses, which 
adaptability is one of the great advantages of the Kelly 
invention. This is also admitted by Schwarz on cross- 
examination. Record, pages 171 and 173. 

These weaknesses in the Davis arrangement show that 

it is workable only where the interest rate is evenlv divisible 

• • 

into 12, and fails utterly with any other interest rate. 
Davis, therefore, does not disclose a principle but only 
shows a workable plan under a few specifically ‘‘ideal” 
situations. 

The limitations of the operativeness of the Davis ar¬ 
rangement, above discussed, remove the Davis patent from 
serious consideration when applied to the Kelly patent, and 
probably are the reasons why the disclosure of the Davis 
patent was never put into practical use. 

The record fails to show that the Davis book was e\|er 
in commercial use, although it appears from the testimony 
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of appellee’s witness Schwarz that Davis was available as 
a witness. Schwarz presented several exhibits entered as 
Defendant’s Exhibits No. 8, Xo. 9, Xo. 10 and No. 11, said 
exhibits being identified bv the witness as “models”. See 
record, pages 131 to 135, both inclusive. Schwarz in page 
173 of the record admitted that Exhibits 9, 10 and 11 had 
been made up by him, but that he had obtained Exhibit 8 
from appellee’s counsel. This is the only testimony on 
that phase of the Davis patent. Therefore, the fact that 
no attempt has been made to show practical success of the 
Davis structure, is persuasive at least, that the Davis 
scheme was of little practical value. The fact is em¬ 
phasized by the failure to present the testimony of an avail¬ 
able witness. 

Gallagher r. Hastings. 21 App. 1). C. 88, 98; 

Alexander r. Blackman, 26 App. D. C. 541, 550; 

Huff v. Gullick, 38 App. D. C. 334, 336; 

McConnell r. Wood. 47 App. D. C. 424, 428. 

The Kelly book is not dependent upon any interest rate; 
mav begin at anv time and continue regularlv through the 
various coupons. It may bo used from the first coupon to 
the last, from any intermediate coupon to the last coupon, 
from the first coupon to any intermediate coupon, and 
from any intermediate coupon to any succeeding inter¬ 
mediate coupon. See Kelly, Record, page 196. Obviously 
this is not true of the Davis idea. 

The Davis Patent Does Not Anticipate the Claims of the 

Kelly Patent. 

The Davis patent is not readable on the Kelly claims, and 
this is tacitly admitted by appellee’s witness Schwarz, on 
page 171 of the Record. In fact, the theory of the defense 
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is that if the certificate of deposit oi' Davis,—an admittedly 
essential element as above stated,—is omitted, it will be 
the same as the Kelly patent claims. Record, pages 188, 
210 and 210. However, appellee is unable to point out ainy 
foundation for that suggestion, and obviously it springs 
from the later knowledge derived from the Kelly patent, 
and not from anything appearing in the cited Davis, Tit- 
comb, or Wilson patents, or any other examples of l|ke 
prior state of the art. 

Kelly has produced a novel and highly successful com¬ 
mercial device, intended for an entirely different use, and 
the mere omission of the certificate of deposit of Davis 
would not produce a device of the same capabilities as thcj>se 
of Kelly. This has been clearly brought out by Kelly 
throughout his testimony, and the mere opinion of the wit¬ 
ness Schwarz on this subject—and that is what most of 
his testimony amounts to—is not sufficient to rebut Kelly’s 
testimony of facts within his knowledge. Aside from this 
we have the further doubt cast upon the Davis patent by 
the memorandum of Justice Bailey, supra , that the Davis 
patent is not an anticipation of the Kelly claims. 

That the Davis patent on the basis alone of the metes 
and bounds of its disclosure, and unaided by the influence 
of after-acquired knowledge emanating from the Kelly 
patent, is not an anticipation of the Kelly readily appears 
from the claims themselves. The rival witnesses Kelly a:id 
Schwarz naturally express different theories, but after all 
the Davis patent and the Kelly claims speak for themselves 

Referring to claim 1 of the Kelly patent (Record, page 
227), and comparing the same with the Davis patent (R^c 
ord, page 238), the claim calls for 

“A payment coupon book comprising a set of cc| 


pons consisting of a predetermined number of coupoj 
arranged in superposed relation.” 


u- 
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It is conceded that the patent to Davis shows a set of 
coupons consisting of a predetermined number of coupons, 
namely interest coupons 1 to 6 inclusive and certificate of 
payment coupon, seven in all, all arranged in superposed 
relation. 

The next element of the claim is 

“each coupon of the set bearing a space which registers 
with a correspondingly positioned numbered space on 
each of the other coupons, the respective spaces carry¬ 
ing payment number indicia, with the numbers running 
continuously with respect to each other through all of 
the superposed coupons.” 

It is true that the interest coupons of the Davis patent 
are numbered serially, but there is no number applied to 
the “essential” certificate of deposit coupon. 

The claim further calls for 

“each coupon of the set having time indicia thereon 
at predetermined positions, said time indicia continu¬ 
ously denoting the months of the calendar year with 
respect to each other with the month indicia on each 
coupon of the set registering with correspondingly lo¬ 
cated month indicia on all of the other superposed cou¬ 
pons of the set, but with the respective indicia offset 
with respect to each other in such manner that all reg¬ 
istering month indicia are arranged continuously with 
respect to each other.” 

This is not true of Davis, because his date indicia does 
not register successively or continuously from the first in¬ 
terest coupon to the last or certificate of payment coupon. 
In other words, as will clearly appear from a comparison 
of Figure 7, which is the face of the certificate coupon, 
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with Figure 3 which is the face of the first interest coupon, 
it will be noted that the interest coupon is punched as of 
July 1909, whereas the “certificate” coupon is punched as 
of March 1909 at the same position. If the signature card 
is considered to be a coupon (it is detachable) it presents 
a further disturbing factor. 

The specification of the Davis patent clearly shows that 
the certificate of deposit coupon is an essential part of the 
assemblage disclosed, in order that the proper functioning 
of his coupon book may be preserved. This is admitteci by 
Schwarz. 

The certificate of deposit coupon is bound in with the 
interest bearing coupons, and is intended to be punched at 
the same time. 

There is nothing in the Davis patent which even remotely 
suggests that his interest bearing coupons alone have any 
utility, except in association with the related certificate of 
deposit, which must be punched at the same time as the 
other parts of the book. In other words, the Davis book, as 
illustrated in the patent, contains 7 coupons, each of which 
has a negotiable monetarv value. 

Therefore, the Davis patent does not meet the feature of 
the claim of the Kelly patent which requires that the | ar¬ 
rangement be such that the punching of the months at jany 
position will register with correspondingly located continu¬ 
ously arranged month indicia from the top to the bottom 
of the superposed coupons. The certificate of deposit ([ou- 
pon of Davis destroys this continuity, because the c| a t e 
punched in said certificate is an earlier date than any c|ate 
which is punched through the interest bearing coupons. 

The next feature of the claim is 


“each coupon of the set containing predetermined 
positioned indicia continuously denoting with respect 
to each other the days of the month in register with 
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similar continuously denoted day indicia on the other 
coupons of the set while in superposed relation.” 

The arrangement of day indicia is apparently disclosed 
in the Davis patent. 

The final element of the claim is not found in the Davis 
patent, namely: 

“the coupons of the set and the registering indicia 
thereon being so constructed and arranged that a 
punch mark through any set of the registering month 
indicia of the superposed coupons combined with a 
punch mark through any registering day indicia of the 
superposed coupons will establish the due date of each 
payment number of the respective superposed coupons 
in continuous order and thereby disclose the number 
of future payments to be made and the number of 
payments that have been made on any date indicated 
by the punch mark and upon all of the superposed 
coupons.” 

The disclosure of the Davis patent is not designed to 
meet this condition. For instance, the fact must not be 
overlooked that Davis has so designed his book that a per¬ 
son who deposits a sum of money may receive his interest 
on the deposited amount at periodical times, and Davis 
seeks only to fix the amount of interest and the time of pay¬ 
ment thereof. Therefore, his disclosure is limited to this 
specific class of transactions, and inasmuch as his series 
of coupons necessarily include the “certificate” coupon, 
the latter, so far as the Kelly claim is concerned, creates 
a disturbing factor in the assemblage, which destroys the 
patent as a reference for this part of the claim. 

Tn other words, the certificate of deposit coupon not 
having any maturity date indicated thereon, and being for 
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an entirely different amount from each of the other cou¬ 
pons, there is no uag of determining, either by visual in¬ 
dication or mental calculation the due date of each pay¬ 
ment number, nor the number of future payments to be 
made. 

It is clear therefore, that the Davis patent standing alone, 
is not an anticipation of claim 1, and that it cannot fairly 
be construed as an anticipation except in conjunction wi th 
some other disclosure, or except by mutilation of the book 
as disclosed in the patent. In this connection Justice Bailey 
created a definite doubt in favor of Kelly, which should not 
have been disturbed. 

Claim 2 also is not anticipated by the Davis patent. 

This claim calls for 

“A multiple payment coupon book comprising a s|?t 
of coupons consisting of a predetermined number of 
coupons superposed one upon the other, each coupon 
of the set having thereon an identifving number.’’ 


The Davis patent discloses a predetermined number (|>f 
coupons, namely seven, superposed one upon the other, but 
all of them do not have identifying numbers. 

The claim then calls for 

“the identifying numbers being arranged in such man¬ 
ner as to provide a series of registering numbers which 
are continuous with respect to each other from the 
top to the bottom of the superposed coupons of the 
set.” 


As above stated, Davis shows six numbered coupons and 
one unnumbered coupon. The significance of this will ap¬ 
pear as we proceed. 

Next: 
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“each coupon of the set also containing indicia at pre¬ 
determined positions thereon denoting a plurality of 
fixed intervals of time in such manner that said de¬ 
noted intervals of time on each coupon are in register 
with correspondingly positioned denoted intervals of 
time on the other coupons of the set while the coupons 
are in superposed relation, the denoted intervals of 
time of each coupon being the same as those on the 
other superposed coupons of the set but offset with 
respect thereto in such manner that all registering 
denoted intervals of time of the coupons are arranged 
continuously with respect to each other from the top 
to the bottom of the superposed coupons.” 

As stated in connection with claim 1, this is not true 
of the Davis patent. While the latter shows time indicia 
on each coupon in register with correspondingly-positioned 
denoted intervals of time on the other coupons, they are 
not so arranged that "all registering denoted intervals of 
time of the coupons are arranged continuously with respect 
to each other from the top to the bottom of the superposed 
coupon .” 

That is to say, the date indicia on the necessary certifi¬ 
cate of deposit coupon is so arranged that after punching, 
it bears a date in advance of all of the dates on the other 
interest coupons which are above it, and which were punched 
at the same time, and therefore there is no continuous ar¬ 
rangement of these dates with respect to each other. 

The claim further calls for the arrangement of the sets 
of coupons as follow’s: 

“said set of coupons with their respective identifying 
numbers and time interval indicia being arranged in 
such manner that w’hiie the coupons of the set or any 
unremoved portion thereof are in superposed relation, 
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the total amount paid as represented by the nuniber 
of coupons previously removed is obvious from| an 
inspection of the topmost coupon.” 

As previously pointed out, in Davis there would be no 
utility in using such an arrangement, and in fact he does 
not disclose it, because the certificate of deposit coupon 
not only carries a different date, but also a different face 
value. 

The claim also contains the following reference to the 
arrangement of the coupons: 

‘ * the total balance due as represented by the remaining 
unremoved superposed coupons on the date is also (ob¬ 
vious from an inspection of the topmost coupon of (the 
set or any integrated date of the other superposed cou¬ 
pons of the group.” 

i 

As already pointed out, the factor of the certificate of 
deposit coupon bearing a different date and a different 
amount, destroys any possibility of the Davis patent read¬ 
ing upon this phase of claim 2. 

It is not a fact that the total balance will be obvious from 
an inspection of any coupon at the due date thereof, be¬ 
cause the Davis patent coupons have different values, and 
the last coupon has no due date which would lit into tjhe 
situation set tip in the claim. 

To summarize, the evidence and Exhibits show: 

1. The Davis book deals solely with a fixed rate of In¬ 
terest on an investment. The Kelly book has nothing to 
do with interest rates or the determination of an amount 
to be paid, but provides for indications of the due dates. 
Davis does not teach anything of this character. 
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2. Davis at the time of punching must have a plurality 
of similar interest coupons and one certificate of deposit 
coupon for a different amount and non-continuous date in¬ 
dicia. Kelly has the same data on all coupons irrespective 
of the number used. Davis does not teach that the certifi¬ 
cate coupon may be omitted or any use of his book except 
as fixing the rate of interest collection. 

3. The last coupon of Davis has no payment number al¬ 
though it has a monetary value related to the monetary 
values of the other coupons. Kelly's book is workable ir¬ 
respective of monetary values and all coupons are continu¬ 
ous as to dates. Davis does not teach that the related 
monetary values may be disregarded. 

4. The last coupon of Davis does not bear a maturity 
date. The Kelly book contains a maturity date on all cou¬ 
pons. Davis does not teach the placing of the maturity 
date on all coupons. 

5. Davis evidently considers the vear indicia as essen- 

• * 

tial to the utility of his book because he has made no 
suggestion that it mav be omitted. Kellv describes vear 
indicia but clearly indicates that its use is optional (Record, 
page 229, line oO). This last is emphasized by the fact that 
year indicia is not mentioned in the claims of his patent. 

6. Davis must have a separate date schedule for each 
rate of interest to be paid and is confined to a limited rate 
of interest. This is because the Davis book is limited to 
rates of interest. Davis does not teach Kelly what the 
latter has accomplished, i. e. the Kelly book may be used 
for periodical payments of any amount. For instance, 
Davis does not teach the principle used by Kelly of ex- 
trinsically calculating the amount of interest due over the 
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period of the obligation and adding this amount to tjhe 
principal, and then dividing the sum into equal payments, 
and issuing coupons corresponding to the number of pay¬ 
ments. According to the Davis scheme the number of 
coupons is absolutely fixed by the rate of interest and even 
this would be impossible without very substantial modifica¬ 
tion of Davis if the rate of interest should be 5% or 7% 
for instance. 

Kelly has testified that the extensive deferred payment 
plan of doing business became increasingly popular from 
1020 on (Record, page 57), and this has not been disputed. 
Throughout that period the Davis patent, as well as the 
patents to Titcomb and Wilson were public documents. 
It would seem that the enterprise of Davis would have in¬ 
duced him to adapt his scheme, if possible, to this plan 
of doing business, but there is no evidence that he ever 
attempted to do so. 

There is certainly nothing taught by Titcomb or Wilson 
that their disclosures could be applied to such a plan. And 
if the teaching of the Davis, Titcomb and Wilson patents 
were so obvious, why were not those teachings followed 
bv the defendant, and whv did the defendant resort to a 
Chinese por»v of the plaintiff’s patent? 


THE TITCOMB PATENT No. 1,370,244. 


This patent is Defendant’s Exhibit No. 7d, and is found 
at page 250 of the Record. 

The Titcomb invention is primarily a commutation rail¬ 
way transportation ticket. (Page 1 of the specification, 
commencing at line 8), and is designed for “one way” or 
“round trip” rides covering any period of less than one 
month. When used in a given month, say January as 
illustrated in the patent, for 10 one way rides, the book will 
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contain tickets upon which the days of the month are 
printed as shown in the squares indicated in the drawing 
by the reference ordinal S. 

On the first ticket the dates 1 to 31 are shown together 
with a legend for a single month, namely “.January issue”. 
This legend is printed in the rectangular space above the 
day numbers at the top of the ticket and is duplicated in a 
similar space below the day numbers at the bottom of the 
ticket. 

The complete second ticket is not disclosed, but it is 
assumed that if it were exposed it would show a similar 
arrangement of the dates, with the exception that with the 
day indicia beginning at January 1, as on the topmost cou¬ 
pon, it would begin at January 2 and run through to Feb¬ 
ruary 1. The bottom of the coupon is illustrated in Figure 
2 of the drawing showing the expiration date as of Feb¬ 
ruary 1. 

* 

According to the description, the third ticket would 
contain indicia beginning at January 3 and would run to 
February 2, and this same scheme would be applied to all 
remaining tickets in the book. That is, one date is dropped 
in the squares at the top of the ticket and one new date is 
brought in at the bottom of the ticket. 

It will be noted on the drawing, that the month of “Feb¬ 
ruary” appears for the first time in the rectangular space 
on the second ticket in the stack just to the right of the 
legend “January Issue” at the bottom of said second 
ticket. From there on the tickets contain both “January” 
and “February ” legends. 

From what has been said it is obvious that the ticket 
illustrated is intended to be issued in January of any 
selected year, such as may be punched from the year in¬ 
dicia on the blocks indicated by the reference ordinal 5. 
It is also obvious that these tickets are not intended to 
be initially issued for February but to be issued only in 
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January, ami to expire in February. This is borne out by 
tlie statement on page 1 of the specification commencing at 
line 73, as follows: 

‘‘At the top and the bottom of the ticket are the 
rectangles fi and 7 in which is printed the monthly is¬ 
sue of the tickets: and that shown in the drawing is the 
first or January issue; the other months to follow 
consecutively and often two months appear in eaqh 
ticket as seen in the tickets of Figure 2.” 


In the case of the round trip tickets, the books would t>e 
constructed the same as above, with the exception that in¬ 
stead of having one ticket as above described as the first 
ticket, there would be two tickets, one for each direction 
of travel, and the dates would only shift on every third 
ticket rather than on every second ticket. In other words, 
the tickets are arranged in pairs and each pair contains 
duplicate indicia. Naturally the amount of time covered 
by the round trip ticket would lie one-half that of the single 
ride ticket. 

The tickets of Titcomb are not numbered by any indicia 
corresponding to the payment numbers of the Kelly claims, 
and this fact was judicially determined by the Board of 
Appeals of the Patent Office, and Justice Bailey has af¬ 
firmed this Judicial determination in his memorandum in 
the action under section 4915, R. S. These judicial de¬ 
terminations are strongly persuasive that the trial Justice 
in the case at bar committed reversible error in his failur^ 
to give weight to them. 

The Titcomb patent page 1, line 112 et seq. contains ^ 
clear indication of a limitation in the arrangement and is¬ 
sue of the Titcomb tickets, and particularly that there must 
be twelve sets of books one for each month of the year. 
That is to say, the manner in which the legends “January 
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Issue” and “February” are associated, clearly indicates 

that issue of the tickets illustrated is limited to the month 

of January. Otherwise, there would he no reason for plac-. 

ing the word “Issue” after the word “January”. Nowhere 

does he state or indicate that his January issue may be 

used to initiate a February issue, and, therefore, he does 

not haye the elasticity of the Kelly book. 

* » 

From the foregoing it is to be noted that a transportation 
company using books constructed in accordance with the 
Titeomb patent would recpiire twenty-four sets of books, 
one book for each month of the year, such as a book of 
January issue, a book of February issue, and so on, ar¬ 
ranged for one way rides. For round trip rides there 
would be required another group of twelve different kinds 
of books. Twenty-four different kinds of books are neces¬ 
sary because the arrangement of the date indicia on the 
coupon is not flexible, and, therefore, a different book is 
required for every month in the year. See Kelly’s uncon¬ 
tradicted testimony, Record. 221 to 223, both inclusive. 

The Board of Appeals in considering the Titeomb patent 
held that it does not show the payment numbers called 
for in the Kelly claims. At the trial (Record, page 148), 
appellee attempted to rebut the effect of this conclusion 
by calling attention of the Court to page 1 of the patent, 
beginning at line 107, which reads as follows: 

“If desired, a small rectangle 11 can be formed in 
the lower left-hand corner of rectangle 10 in which 
can be placed identifying numerals, letters or signa¬ 
tures.” 

The witness Schwarz attempted to construe this quota¬ 
tion as indicating that the “identifying numerals, letters 
or signatures” are the same in effect as the payment num¬ 
bers of Kelly. There is no foundation for this conclusion, 
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except that “The wish is father of the thought”, because 
an identifying numeral in the case of a commutation ticket 
is a numeral which will identify the book from which Ike 
ticket has been detached. This last conclusion is supported 
by the fact that the first ticket in the Titcomb book has the 
words “Auditor’s Check’’ printed over the face thereof. 

In practice, when the Titcomb book is sold by the con¬ 
ductor on a train, the auditor's check is detached from the 
book. A description of its use is set forth on page 2 of 
the patent beginning at line 47, as follows: 

“Also tlie first ticket of this book has ‘auditor’s 
check* printed over the legend; and this ticket is de¬ 
tached and retained by the conductor when the book of 
tickets is sold and punched; and this detached ticket 
becomes the auditor's check showing the date on which 
tiie book was issued and the punch on the passenger’s 
ticket shows the date on which the book expires.” 


Obviously, the only way that a book of this kind coulld 
be properly made, would be to provide the tickets with Jin 
identifying book number and this book number would be 
the same on all tickets in the book. 


I 

The Titcomb Patent Alone Is Not An Anticipation of Any 

of the Kelly Claims. 

It clearly appears from the specification and drawing of 
the patent itself, and the testimony of the rival witnesses 
Kelly and Schwarz, that the Titcomb book does not disclose 
or employ, for instance, the 

“indicia continuously denoting the months of the calen¬ 
dar year with respect to each other, with the month 
indicia on each coupon of the set registering with 
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correspondingly located month indicia on all of the 
other superposed coupons of the set” 

as set up in claim 1 of the Kelly patent. 

The Board of Appeals found specilically that Titcomb 
does not disclose the payment numbers. Therefore, the Tit- 
comb disclosure cannot perform the functions of the com¬ 
bination set up in claim 1 of the Kelly patent. 

Claim 2 of the Kelly patent calls for a similar relation 
of parts in a differently stated scope. 

As the conclusions of law are understood by appellant, 
the trial Justice did not consider the Davis or the Titcomb 
patents as showing anything more than “offset date print¬ 
ing.” His first conclusion of law (Record, page 265), is in 
fact a mere “making up” of references consisting of “eon- 
pon books” allegedly old per se, but not identified; the off¬ 
set date printing of Davis and Titcomb; and “serial num¬ 
bering” of coupons bearing printed rows of month and 
day indicia,” not identified. In other words, the trial Jus¬ 
tice, with the Kelly patent before him, and prompted by 
appellee, has selected individual elements from independent 
and unrelated sources, with no suggestions from said 
sources as to how these elements might be combined to 
produce the new result of Kelly. This is contrary to well 
settled authority by the Supreme Court of the United States 
as well as by this court, as will be brought out later. 

In view of the foregoing, appellant urgently contends 
that the trial Justice committed reversible error in con¬ 
sidering the Titcomb patent at all. 


THE WILSON PATENT No. 1,232,877. 

The patent to Wilson (Defendant’s Exhibit No. 7c—Rec¬ 
ord, page 251) is also for a commutation ticket. It is not 
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specifically mentioned in the Conclusions of Law. So far 
as this disclosure is concerned, it merely consists of a rail¬ 
way ticket formed of two separable parts, each having date 
indicia which is the duplicate of the other. These indicia 
are so positioned that after the two portions of the ticket 
are folded one over the other, and the particular date is 
punched, the same identical record will lie found on both 
parts of the ticket. Thus the Kelly idea is not present. 

Apparently the Wilson patent is cited to supply a de¬ 
ficiency of the Titcomb patent, i. e. to show that the use 
of payment numbers is old per s<\ In this connection s*e 
page 2 of the patent, beginning at line 18, as follows: 

“The coupon books are numl>ered serially on the 
covers as shown by the numeral 4, and each coupon 
bears the serial number appearing on the cover, these 
letters being for the purpose of facilitating the work 
of the checkers in the auditor's office in assorting the 
coupons as returned from time to time by the train 
conductors.” (Italics ours.) 


The only reference in the Titcomb book to a number is 
the indication of an “identifying number" as referred to 
in the paragraph on page 1. commencing at line 107. Ad- 
most all commutation books bear a book number, which is 
used to identify the book from which the ticket has be<[n 
detached. This is clearly indicated by the quoted matter 
from page 2 of the Wilson patent, commencing line 18. 

Should the two top coupons be removed from the Tit¬ 
comb book of the .January issue the dates of .January i!l 
or February 1 could not be indicated, because such dates 
are eliminated. This applies should the tickets be removed 
from the back of the book because the fixed dates contained 
thereon would also be eliminated. 

The drawings in the specification of the Titcomb bock 
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disclose a set of fixed dates which are not flexible and not 
comparable with that of the Kelly claims. The drawings 
and specification also show that every coupon in every book 
of every month has different date indicia. Nothing is to 
be found in the patent indicating that consecutive numbers 
are used in coordination with the dates, nor is there any¬ 
thing that could be presumed in this respect. 

These deficiencies of Titcomb are not supplied by Wilson, 
because there is shown on the face of the Wilson coupon an 
identifying book number and a consecutive number. The 
date indicia, however, of the Wilson patent is not staggered 
in coordination with the consecutive numbers, so that this 
patent could not read on the Kelly claims, nor does it 
assist the Titcomb patent in any manner to anticipate the 
Kelly numerals. 

From what has been said it is obvious that the Kelly 
claims are not met by Davis, Titcomb or Wilson, each con¬ 
sidered individually. It is also clear that the different 
natures of these three patents are such that none suggests 
any method of combination with the others. In other 
words, the suggested combination is not derived from these 
patents but from the present day knowledge of the ac¬ 
complished fact of the invention covered by the Kelly 
claims. 

“MAKING UP” OF REFERENCES TO ANTICIPATE 
A PATENT CONDEMNED BY THE COURTS. 

The claims of the Kelly patent are of the type known as 
“combination claims”. That is, patentability is predicated 
upon an assemblage of cooperating elements, which are 
combined in such manner that they cooperate to produce 
a new and useful result. Office Specialty Mfg. Co. v. Fenton 
Metallic Mfg. Co., 174 U. S. 492. 
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It has lon^ been settled law that where the thing patented 
is an entirety, consisting of a single device or combination 
of old elements incapable of division or separate use , an¬ 
ticipation cannot be shown by alleging or proving that a 
part of the entire invention is found in one patent, printed 
publication, or machine, and another part in another prior 
exhibit, and still another part in a third exhibit, and from 
the three or any greater number of such exhibits draw the 
conclusion that the patentee is not the original and first 
inventor of the patented improvement or combination. 

Bates V. Coe, 98 I\ S. 31, 38; 

Hobbs v. Beach, 180 V, S. 383; 

Sea-burg v. Am Ende, 152 U. S. 561, 56S. 

The law is well stated by the Supreme Court in Seabu^y 
v. Am Ende, supra as follows; 


“Where the evidence does not disclose that anyone 
prior to the patentee accomplished what he has de¬ 
scribed and claimed, the fact that others had done 
something quite similar and had used separately or 
in different combinations, the ingredients of his claim, 
does not show anticipation.” 


In this connection, attention is invited to the opinion of 
Justice Robb of this Court, in Wach v. Coe, 64 App. D. C. 
235 as follows: 

“The apparent simplicity of the new device often 
leads to the assertion by inexperienced persons that 
anyone familiar with the subject could have produced 
it. 'but the decisive answer is that with dozens and per¬ 
haps hundreds of others laboring in the same field, it 
had never occurred to anyone before.' ” Citing Potts 
v. Creager, 155 T T . S. 597. (Italics ours.) 
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That the courts look with disfavor upon attempts to 
reason back from an accomplished fact, such as the Kelly 
invention, into the prior art, to make up an anticipation, 
is very conclusively indicated by the Supreme Court in 
Diamond Rubber Company r. Consolidated Tiro Company, 
220 l\ S. 42S. There the court says: 

“Knowledge after the event is always very easy , 
and problems once solved present no difficulties, indeed, 
may be represented as never having had any, and ex¬ 
pert witnesses may be brought forward to show that 
the new thing which seemed to have eluded the search 

of the world was a 1 wavs readv at hand and easv to be 

• • • 

seen by a merely skillful attention. But the law has 
other tests of the invention than subtle conjecture of 
what might have been seen and yet was not. It re¬ 
gards a change as evidence of novelty the acceptance 
and utility of which has a further evidence, even as 
demonstration.” (Italics ours.) 

The same theory was advanced by this Court in Lueke 
v. Coe, 63 Appeals D. 0. 61. In the opinion written by Jus¬ 
tice Robb we find the following: 

“All the patents relied upon by the Patent Office 
as anticipating Lucke’s device were before these engi¬ 
neers, yet, highly skilled in the art as they were, the}* 
were unable to do what Lueke has done; namely, pro¬ 
duce a machine that is a greater advance over the prior 
art than any one of the patents referred to by the 
Patent Office tribunals. It is comparatively easy, now 
that the Lueke device is in evidence, to take this and 
that from the references and achieve a nunc pro tunc 
solution of the problems confronting Lueke when he 
made the invention.” 
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Another test which must be met by anticipatory refer¬ 
ences is that which is set forth in the case of Topliff^v. 
Topliff, 145 r. S. 161 and which has been relied upon jby 
the Court of Appeals for the District of Columbia in the 
case of In re Eastwood, 33 Appeals I). C. 291. The question 
before the Court of Appeals in the Eastwood case was tjhe 
patentability of a device consisting of a lifting crane and 
an electro-magnet for the convenient handling and dis¬ 
posal of metallic articles, such as junk, combined with a 
heavy ball arranged to break the larger pieces of metal into 
smaller sizes. As pointed out by the court the lifting 
crane and the electro-magnet were designed and used for 
a different purpose than that to which the applicant ap¬ 
plied them. The applicant found, however, that it w T hs 
desirable to combine with them the metal cracking weight, 
and did combine the three elements into what the court 
held to be a patentable combination claim. 

The court said: 

“The three elements in the combination, each co¬ 
operating with the other, produce a result absolutely 
new to either. ‘It is not sufficient’ savs Mr. Justice 
Brown in ToplifT v. Topliff, 145 I\ S. 161, 36 L. Ed. 
661, 12 Sup. C’t. Kep. 825 ‘to constitute an anticipation, 
that the device relied upon might, by modification, be 
made to accomplish the function performed by tbe 
patent in question, if it were not designed by its maker, 
nor adapted, nor actually used for the performance of 
such functions.’ ” 

The appellee has sought to destroy the claims of the 
Kelly patent by combining the disclosures of three priojr 
patents, namely the patents to Davis, Titcomb and "Wilson. 
In other words, with the knowledge of tbe Kelly -structure 
before them, they now seeJk to grope hack into the prior art 
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to find an anticipation. They succeeded in digging up three 
patents, none of which, standing alone, is sufficient to meet 
the claims in suit, none of which contains any sugges¬ 
tion of how it may be combined with either or both of the 
others t to produce the new and useful result of the Kelly 
device. 

In other words, appellee finds it necessary to supple¬ 
ment the teaching of the patents by the exercise of inven¬ 
tive ingenuity, and to so destroy them that after mutila¬ 
tion they are not identifiable with the originals. The trial 
Justice has fallen into the same error. 

For example, the appellee dismembers the Davis pat¬ 
ent, which is designed for a specific purpose, namely the 
making of record a deposit of money, and the fixing of defi¬ 
nite dates for the collection of interest on the amount de¬ 
posited, as well as an unindicated date at which the entire 
principal may become due. It is an essential part of the 
Davis transaction and very clearly so indicated in the Davis 
patent, that at the time of punching and issue of the docu¬ 
ment, the signature card and the certificate of deposit are 
just as essential as the intervening interest bearing coupons. 

With the Kelly claims before it, the appellee and the 
trial Justice reason that all that Kelly has done is to 
eliminate the signature card and the certificate of deposit, 
and to copy the interest coupons standing alone. There is 
no proof, however, that the Davis coupons have any utility 
at all when divorced from the signature card and the extra 
coupon i. e. the certificate of deposit. The fact that the 
arrangement of date indicia of Davis would have to be 
changed is completely ignored. 

This same contention was before Justice Bailey in the 
proceeding under Section 4915 R. S., and he has unquali¬ 
fiedly held that the Davis patent, is not an anticipation of 
the claims in suit. If the position of the defense is correct, 
the question may well be asked why did not Davis patent his 
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series of interest coupons alone, instead of working out the 
very elaborate inelastic disclosure of his patent, which so 
far as the record shows never did go into actual use. Undeir 
the authorities stated, this is not sufficient to defeat thje 
Kelly claim. 

The Board of Appeals held that the Titcomb patent 
failed to disclose the numbering of the coupons in com¬ 
bination with the staggered month indicia. Defendant's 
witness Schwarz has admitted that the Titcomb patent 
standing alone does not meet the claims in suit. 

Obviously, the Wilson patent is merely cited to show the 
broad idea of punching dates simultaneously, but it is th^ 
same date that is always punched. 

Therefore, the position of the defense boils down to an 
argument that it does not require invention to combine the 
disclosures of these patents. 

The Wilson patent does not appear in the Patent Office 
history of the Kelly claims, but obviously, standing alone 
it does not disclose the combination subject matter of these 
claims. As a result, the defendant is compelled to rely upor 


the same references and the same theories of anticipation 
as were considered by the Patent Office and by Justice* 
Bailey. These facts, in view of authorities hereinbefore 
cited, make it requisite that the defendant prove beyond a 
reasonable doubt, that the claims are involved wdth respect 
to these references. The fact that appellee found it neces¬ 
sary to bolster the Davis and Titcomb patents by the 
Wilson patent is a confession of weakness. 

THE INFRINGING COUPON BOOK. 

A specimen of the infringing book used by appellee is 
exemplified by Plaintiff’s Exhibit No. 3a, which was fur¬ 
nished by appellee in response to Interrogatories pro- 
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pounded by appellant. The answers to the Interrogatories 
are embodied in Plaintiff's Exhibit Xo. 3. (Record, page 
15.) 

Even a casual inspection of Exhibit 3a discloses that it 
is a very close copy of the patented invention. There is 
some slight unimportant variation in the positioning of the 
data, but in all essential respects the two are substantially 
identical. 

Proof of the use of the infringing device was furnished 
by Thomas J. Groom, an officer of the defendant bank, who 
was under subpoena for examination by appellant’s at¬ 
torney under the provisions of Rules of Civil Procedure 
43 (b) and 43 (c). (Record, page 21.) 

Groom was called as a witness for the purpose of de¬ 
veloping facts relative to the defence of this action by 
Duplex Envelope Company, Inc. of Richmond, Va. How¬ 
ever, counsel for appellee elected to go outside of the scope 
of the direct examination, and made Groom his own wit¬ 
ness. (Record, page 21.) 

The witness Groom testified (Record, pages 21 and 22), 
that each book used by the bank contained twelve coupons, 
but that as used by the bank, every loan had to be paid 
in ten instalments. In this way two extra coupons would 
remain in each book. In this connection it was later urged 
that punching ten coupons instead of all of them avoided 
infringement. This, however, is not logical or convincing, 
and apparently was disregarded by the trial Justice in 
making his findings of fact. 

Aside from the tacit admission of utility arising from 
the use of the infringing structure, Groom on page 23 of the 
Record, concedes that “there is a decided advantage’’ 
gained by the use of these books. 

The witness Kelly (starting at page 43 of the Record) 
compares Exhibit 3a with the patent in suit. He conclu¬ 
sively identifies each of the essential features of the pat- 
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ented invention as being present in Exhibit 3a, describing 
each feature in detail, and on page 44 he points out the 
nonessential differences. 

In view of the finding of the trial Justice that the coupon 
book used by the bank, as exemplified in Plaintiff’s Exhibit 
No. 3a, in an infringement per se, further detailed discus¬ 
sion of this subject appears unnecessary. 

The finding of fact relative to infringement is stated (j>n 
page 266 of the Record as follows: 

“The coupon book used by the defendant in its ban 
ing business is substantially the same as the coupon 
book of the patent.’’ 

This is an unqualified finding of infringement, and stands 
unchallenged bv the appellee, bv reason of its failure io 
appeal from the finding of fact, or A the failure of the trijal 
Justice to announce any conclusion of law concerning the 
same. In other words, the only conclusion of law asserted 
in this connection is that the patent being invalid “the de¬ 
fendant has not infringed."’ This is a rather peculiarly 
worded conclusion, because it is well known that invalidity 
of the patent does not determine the question of infringe¬ 
ment, but only the right to an injunction and the right of 
recovery of damages. The effect, therefore, is that if the 
patent is valid it is infringed. 

It. is appellant’s contention that the claims of the patent 
in suit are valid and infringed, and that the trial Justice 
erred in holding to the contrary. 

In this connection, it is interesting to note that notwith¬ 
standing the appellee contends that the claims of the Kelly 
patent are invalid in view of Davis, Titcomb and Wilson, 
the appellee has not followed either of these patents. On 
the contrary the alleged infringing device is a Chinese 
copy of the Kelly disclosure. 
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The Kelly book as claimed covers the idea of a book 
which as issued, contains a predetermined number of 
punched coupons, the number as pointed out in the specifica¬ 
tion being a number which corresponds to the number of 
payments to be made. The letter and the spirit of the 
claims are found in defendant’s book, because the book is 
issued with a predetermined number of punched coupons 
i. e. 10 which number corresponds to the number of pay¬ 
ments to lx? made. Infringement may not be avoided by 
leaving two unpunched coupons in the book, or by remov¬ 
ing the two unpunclied coupons. 

In other words, the appellee is seeking to get by with 
a colorable avoidance of the claim. This appellee is not 
the first to attempt such a subterfuge, and there are many 
cases which hold that such attempts are futile. The rule 
stated many years ago and still remaining without change 
is that where the substance of the patent is reproduced, 
formal variations are not sufficient to defeat a suit for in¬ 
fringement of the patent. Two of the outstanding cases 
which support this rule and which have not been overruled 
are the Supreme Court cases of Potts v. Creager, 155 U. S. 
597, 609; Hobbs v. Beach, 180 U. S. 383. 

The fact that the device claims to be an infringement is 
inferior in point of construction or usefulness, will not de¬ 
feat the infringement, where the substance is the same as 
that of the patented claims. This rule has also stood the 
test of time, although announced by the Supreme Court in 
the early cases, for instance, Caicood patent, 94 U. S. 695; 
Setvall v. Jones, 91 U. S. 171, and many other cases to date. 
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CONCLUSION. 

In conclusion, it is urged that the Trial Justice com¬ 
mitted reversible error in holding the claims of the Kelly 
patent in suit invalid, on the apparent assumption that ea<ph 
element of each claim was to be found in isolated unrelated 
disclosures of the prior art. 

The record conclusively shows that the inspiration for 
this type of conclusion is found only in the Kelly pate it 
and not in the prior art references themselves. It has 
been shown that the Davis patent discloses a structure 
with a plurality of interest bearing coupons, and a cer¬ 
tificate of deposit coupon. This has not been denied by the 
appellee. 

In other words, the alleged pertinency of the Davis pate it 

can only arise from the suggestion, with the Kelly patent 

in mind, that by omitting the certificate of deposit coupon, 

vou will have substantial^ the same as the Kellv disclosure. 
* • • 

The defendant’s witness Schwarz has admitted that the 
certificate of deposit coupon is an essential element. It 
has been pointed out by Kelly and is clearly supported by 
the Davis patent disclosure, that to detach the certificate 
of deposit coupon would destroy the utility of the Davis 
invention. 

In addition to the foregoing, we have the ruling of Jus¬ 
tice Hailey, on substantially the same state of facts, that 
the Davis patent is not an anticipation of the Kelly claims. 

The Titcomb patent also fails as a reference and this 

fact is clearly pointed out in the record, because Titcon b 

standing alone does not meet the terms of the claims. This 

is clearly indicated by the opinion of the Board of Appeals 

of the Patent Office which opinion was affirmed by Justice 

Bailev. Therefore, before this case was tried there hald 
* 
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been a judicial determination that the Titcomb patent was 
not an anticipation. 

The Wilson patent, admittedly, is not a reference stand¬ 
ing alone, and nowhere in any of these three patents is 
the remotest suggestion that either might l>e combined 
with either or both of the others to produce the Kelly struc¬ 
ture. In fact, it is obvious from a cursory comparison of 
the patents that substantial changes in all of them would 
have to be made in order to combine their disclosures into 
a unitary practical coupon book. 

The principal references relied upon by the Trial Jus¬ 
tice, namely the patents to Davis and Titcomb respectively, 
were before the Patent Office and before Justice Bailey. 
The issue of the patent in spite of these references, creates 
a strong presumption of patentability, and in view of cited 
authorities this presumption exists beyond a reasonable 
doubt. 

Reversal of the Trial Justice is therefore prayed. 

Respectfully submitted, 

WM. S. HOI)(IKS, 

DWIGHT B. GALT, 

Attorneys for Appellant, 

Earle Building, 

Washington, D. C. 

Washington, D. C. 

January 4, 1940. 


Appendix 



APPENDIX. 

Statutes Involved. 

Sec. 4886. (L\ S. t\, title 35, sec. 31.) Any person who 
has invented or discovered any new and useful art, ma¬ 
chine, manufacture, or composition of matter, or any new 
and useful improvements thereof, or who has invented o 
discovered and asexually reproduced any distinct and ne\Jv 
variety of plant, other than a tuber-propagated plant, not 
known or used by others in this country, before his inven¬ 
tion or discovery thereof, and not patented or described i::i 
any printed publication in this or any foreign countn 
before his invention or discovery thereof or more than twp 
years prior to his application, and not in public use or o:i 
sale in this country for more than two years prior to his 
application, unless the same is proved to have been aban 
doned, may, upon payment of the fees required by law, ank 
other due proceeding had, obtain a patent therefor. 

Act of Mar. 3,1911 (Judicial Codr): 

Sec. '24. (1*. S. title 28, sec. 41.) The district couijt 
shall have original jurisdiction as follows: 


Seventh. Of all suits at law or in equity arising unde 
the patent, the copyright, and the trade-mark laws. 


(Tin- District Court of the l iiitxl States for the IHstrict of Columb 
(forint rhi the Snpr> m> Court of the District of Columbia) in patent rai/.sJ 
litis district court jurisdiction ^— Cochianc v. Deener, 04 U. S. 7SO; 11 
G. (5S7.) 
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, Sec. 48. (IT. S. C., title 28, sec. 100.) In suits brought 
for the infringement of letters patent the district courts of 
the United States shall have .jurisdiction, in law or in equity, 
in the district of which the defendant is an inhabitant, or 
in any district in which the defendant, whether a person, 
partnership, or corporation, shall have committed acts of 
infringement and have a regular and established place of 
business. If such suit is brought in a district of which the 
defendant is not an inhabitant, but in which such defendant 
has a regular and established place of business, service of 
process, summons, or subpoena upon the defendant may be 
made by service upon the agent or agents engaged in con¬ 
ducting such business in the district in which suit is brought. 

Sec. 128. (U. S. C., title 28, sec. 225.) (a) The circuit 

courts of appeal shall have appellate jurisdiction to review 
by appeal final decisions- 

First. In the district courts, in all cases save where a 
direct review of the decision may be had in the Supreme 
Court under section two hundred and thirty-eight. (U. S. 
C., title 28, sec. 345.) 

• •••••••« 

(d) The review under this section shall be in the fol¬ 
lowing circuit court of appeal: The decisions of a district 
court of the United States within a State in the circuit 
court of appeals for the circuit embracing such State, those 
of the District Court of Alaska or any division thereof, the 
United States district court, and the Supreme Court of 
Hawaii, and the United States Court for China, in the Cir¬ 
cuit Court of Appeals for the Ninth Circuit; those of the 
United States district court and the Supreme Court of 
Porto Rico in the Circuit Court of Appeals for the First 


Appendix 


51 


Circuit; those of the District Court of the Virgin Islands 
in the Circuit Court of Appeals for the Third Circuit; and 
those of the District Court of the Canal Zone in the Circuit 
Court of Appeals for the Fifth Circuit. 

Sec. 129. (U. S. C., title 28, sec. 227.) Where, upon a 
hearing in a district court, or by a judge thereof in vaca¬ 
tion, an injunction is granted, continued, modified, refused 
or dissolved by an interlocutory order or decree, or ar. 
application to dissolve or modify an injunction is refused, 
or an interlocutory order or decree is made appointing £. 
receiver, or refusing an order to wind up a pending receiver 
ship or to take the appropriate steps to accomplish the pur ¬ 
poses thereof, such as directing a sale or other disposal of 
property held thereunder, an appeal may be taken from 
such interlocutory order or decree to the circuit court of 
appeals; and sections two hundred and thirty-nine and two 
hundred and forty (U. S. C., title 28, secs. 34G and 347; 
shall apply to such cases in the circuit courts of appeals 
as to other cases therein: Provided , That the appeal to the 
circuit court of appeals must be applied for within thirty 
days from the entry of such order or decree, and shall take 
precedence in the appellate court; and the proceedings in 
other respects in the district court shall not be stayed dur¬ 
ing the pendency of such appeal unless otherwise ordered 
by the court, or the appellate court, or a judge thereof: 
Provided . however, That the district court may in its dis¬ 
cretion, require an additional bond as a condition of the 
appeal. * • • 
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Titcomb Patent Xo. 1,370,244 discloses a 
railway commutation ticket book in which 
off-set dating is disclosed, identical in physi¬ 
cal structure and means of use with the Kelly 
patent in suit and differing only in the nature 
of the printed matter. 

Wilson Patent Xo. 1,232,988. 

The claims of the Kelly patent in suit are invalid 
for lack of supporting disclosure in the original 
application for this patent. 

The claims are invalid by reason of plaintiff’s 

public use and sale of coupon books embodying the 

subject matter of the claims in suit more than 
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In the 

Unitpb States (Emxrt of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

The Allison Coupon Company, 1 
Plaint iff-Appellant, / 

VS. Appeal No. 7o|[0 

Bank of Commerce & Savings, \ 
Defendant-Appellee. ) 

__ / 

BRIEF FOR DEFENDANT-APPELLEE. 

Statement of the Case. 

The undisputed facts of the case are stated briefly and 

clearlv in the Findings of Fact made bv the court in low. 
* * 

They are printed at pages 259-265 of the Record. Appel¬ 
lant’s brief does not take issue with a single one of these 
Findings. We therefore respectfully refer this Court to 
those pages of the record before continuing with our brief. 

Appellant alleges error only in the District Court's Oon- 
clusions of Law (P>r. p. 8). Those Conclusions (R. 265) 
follow logically and inevitably, we submit, from the undis¬ 
puted findings of fact. 

The claims of the patent in suit are literally and com¬ 
pletely anticipated in every detail by the disclosure and 
teaching of the prior Davis patent; they are plainly kick¬ 
ing in any invention or ingenuity over the prior art. The 
Patent Office Examiner and Board of Appeals unanimously 
rejected them as unpatentable. In an action under E(. S. 
§ 4915, Justice Bailey likewise rejected them as unpatent- 


able, and then, after an “informal visit” from plaintiff’s 
counsel (R. 12), departed from that viewpoint. Although 
the plaintiff* is an Indiana corporation, it chose to sue a 
user of competing devices in the same court in which it 
had secured this eleventh hour favorable decision. Justice 
Lull ring, however, on full presentation of the facts and 
careful study of the proceedings in the Patent Office and 
in the § 4915 action, confirmed the Patent Office decision 
and Justice Bailey’s first decision that the claims are in¬ 
valid in view of the art. 

Plaintiff, by its patent here in suit, is endeavoring to 
create a monopoly in the business of supplying to banks 
and credit agencies coupon books for use in indicating 
the dates when installment payments are due, the cou¬ 
pons being serially numbered and having off-set date in¬ 
dicia printed on them so that punch marks through the 
book indicate different dates on each of the coupons. Pre¬ 
cisely the same arrangement of off-set dating had previ¬ 
ously been patented for use in commutation ticket books, 
interest installment books, etc. The testimony and ex¬ 
hibits here of record make it perfectly apparent, we sub¬ 
mit, that there is nothing novel or patentable in the struc¬ 
ture disclosed in plaintiff’s patent, and that the claims 
were properly held invalid. 


The issues for decision on this appeal. 

The defendant asserts that the bill was properly dis¬ 
missed : 

1) Because the claims are invalid for anticipation 
by, and lack of invention over, the patents of the prior 
art. 

2) Because there is no description, in the specifi¬ 
cation of the patent in suit as filed, of the serial num¬ 
bering of coupons nor of the so-called “accounting 
features”, both of which are essential elements of the 

* We will refer to the parties hereafter by their titles in the court 
below. 
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claims in suit. The claims are therefore invalid for 
lack of the required supporting disclosure in the appli¬ 
cation as filed. 

3) Because coupon books substantially identical 
with those alleged to infringe were in public use and 
sale by the plaintiff more than two years before the 
plaintiff’s patentee, Kelly, filed any application de¬ 
scribing or claiming the subject matter. 

4) Because defendant’s coupon books do not include 
the “accounting features” of the claims in suit and 
therefore do not infringe. 

Plaintiff argues here (Br. pp. 4 and 4.j) that because 
the court below found it unnecessary to consider anv other 

w % 

defense than that of invalidity, and because defendant took 
no appeal from the decree in its favor, tin* only defense 
now available to defendant is that on which it won below. 
Such is, of course, not the law. Appeals in equity bring 
up the whole record, and the decree below should be sus¬ 
tained if it was right for anv reason.* 

Defendant relies therefore upon each of the defenses 
stated. 

* In United Stuff's, et al. v. American Railway Express Company 
(1930) 265 r. S. 425, tlu* Supreme Court said, ;it p. 435; 

“But it is likewise settled that the iipjwllee may. without taking 
a cross appeal. urge in support of a decree any matter apj>earing 
in the record, although his argument may involve an attack upon 
the reasoning of tlu* lower court or an insistence ujx»n matter 
overlooked or ignored hy it.’* 

Similarly, the Circuit Court of Appeals for the Sixth Circuit in a 
patent suit. Mills Xorelty Co. v. Monarch Tool d : Mfa. Co.. 49 F. (2d) 
28, 29 (C.C.A. 6, 19:51). said: 

"On the argument here, defendant presents several of the de¬ 
fenses urged below; appellant insists we should consider only the 
questions which the District Court decided against it. Thi> is 
not the rule. Appeals in equity bring up the whole case (with 
certain inferences in favor of the decree below), and the decree 
below should be sustained if it was right for any reason. I.inde 
Co. v. Morse Co. (C.C.A. 2) 24(5 F. 8:54, 837. It follows that we 
must consider all those defenses which might lx? good as against 
the relief otherwise to be given. 

See also Herman Body Co. v. St. Louis Body <£■ Equipment Co.. 
(C.C.A. 8, 1931), 46 F. (2d) 879; R. K. LcBlond Mach. Tool Co. v. 
Wickes Bros., (D.C. E.D. Mich., 1937) 23 Fed. Supp. 371, 375; Hclrer- 
ing v. H. C. Goivran, 302 U. S. 238, at 245. 
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OUTLINE OF ARGUMENT. 

The patent in suit is invalid because the claims are 
completely and literally anticipated by the structure 
disclosed in Davis patent No. 1,114,342 of October 
20, 1914. 

The patent in suit is invalid because the structure 
claimed involves no patentable invention over the 
structure shown in Titcomb patent No. 1,370,244 of 
March 1, 1921. 

The patent in suit is invalid for lack of invention 
over Titcomb, the feature of serial numbering of 
punch-dated coupons being well known, as shown in 
Wilson patent No. 1,232,877 of July 10, 1917. 

The claims in suit are invalid for lack of supporting 
disclosure in the specification of the application as filed. 

The claims in suit are invalid by reason of the public 
use and sale of plaintiffs coupon books for more than 
two years before the plaintiffs patentee, Kelly, filed 
any application for patent disclosing or claiming the 
subject matter of the claims in suit as his invention. 

The claims in suit are not infringed by the defend¬ 
ant’s structure. 


ARGUMENT. 


The patent in suit. 

The subject matter of the Kelly patent is well described 
in the decision of the Patent Office Board of Appeals ap¬ 
pearing at page 276a of the record. 

“The invention is a coupon book used in making 
periodical payments on a debt. It comprises superim¬ 
posed detachable coupons, there being one coupon for 
each installment to become due. The purpose of tlie 
invention is to indicate when each installment cranes 
due. To accomplish this each coupon is provided with 
registering tables. This table contains numerals 1 to 
31 indicating the davs of the month and arranged in 
identical manner on all the coupons. It also contains 
one row in which the months of the year are printed. 
These are so printed that the entire series is shifted 
one space to the left on each succeeding coupon. This 
results in Feb. on the second coupon lying directly 
below .Jan. on the first coupon etc. Thus a punch 
mark through a series of coupons at the Jan. in lim- 
tion will punch the second coupon at the Fell, indica¬ 
tion and the third at the Mar. indication etc. A punch 
mark through any one numeral indicating the dav of 
the month will punch the same numeral on all the 
coupons.” 

The application ns filed in 1928 contained no meijition 
or description of serial numbering of the coupons nor of 
the feature hereinafter called the “accounting feature.” 
The only reference to either in the patent ns issued is 
contained in a single paragraph added by amendment in 
1935, seven years after the application was filed and seven 
years after the plaintiff’s public use and sale of the sub¬ 
ject matter had begun. It is notable that the only quota¬ 
tion from the patent in suit which plaintiff sees fit to make 
in its brief (Br. p. 12) is this very paragraph of ‘ new 
matter” added by belated amendment, and without supple¬ 
mental oath, in 1935. 


The claims in suit. 


The claims of the patent in suit (R. 227-230) are ex¬ 
tremely verbose but can be separated quite readily into 
their respective elements. Thus, claim 1 calls for a coupon 
book the coupons of which contain— 

a. , registering spaces for serial numbers (R. 229, 
p. 2 of the patent, col. 2, Is. 15-33) 

b. off-set month indicia (Is. 23-34) 

c. registering day numbers (Is. 35-40) 

d. so arranged that punch marks through b and c 
“disclose the number of future payments to be made 
and the number of payments that have been made.” 
(Is. 40-53) 

Similarly claim 2 calls for a coupon book the coupons of 
which contain— 

d. registering serial numbers (R. 229, p. 2 of the 
patent, col. 2, Is. 54-62) 

b. off-set “indicia • • • denoting a plurality of fixed 
intervals of time” (line 62 to 1st line of p. 3) 

(V. said coupons and indicia being so arranged that 
“the total amount paid” and “the total balance due” 
are “obvious from an inspection of the topmost 
coupon” (p. 3, line 1 to end). 

The differences between the claims are not material 
here. For purposes of convenience, we will refer to the 
last element of the claims (d, in Claim 1, and d' in Claim 
2, above) as the “accounting features”. 


The history of the claims in suit in the Patent 
Office and in the 4915 action. 

The history of the devious steps taken by plaintiff to 
secure its patent in suit is recited in the Findings of Fact 
(R. 260-263) and in Appellant’s Brief (pp. 4-7). 

A brief summary of the proceedings may be helpful. 

In the application for the patent in suit all claims were 
rejected by the Examiner and by the Board of Appeals 


(R. 276-276b) as unpatentable over the off-set dating of 
successive coupons shown in the Titcomb patent No. 
1,370,244 (R. 254-257). The plaintiff sought allowance of 
the rejected claims by bill in equity under R.S. § 4915 filed 
December 21, 1931. The claims presented to the court in 
that action were for coupon books characterized as 
follows: 

Claim 1 (rejected claim 7—see R. 270) calling for 
off-set month indicia (element b of our analysis). 

Claim 2 (rejected claim 8—see R. 276a) calling for 
off-set month indicia (element b) and registering day 
numbers (element c). 

The serial numbering (element r/) and the accounting 
features (elements d and d') are notable by their absence. 
Then, as stated at page 5 of Appellant’s Brief: 

“"While the action under Section 4915 R.S. was 
I lending, namely on Dec. 12, 1932, the applicant Nelly 
filed a second application for patent—serial number 
646,804—relating to a semi-monthly coupon book. 
During the prosecution of this second application the 
claims of the patent now in suit were presented,*’ 

It will be noted that these claims, numbered 20 an 1 21. 
were first asserted by Kelly in a now and independent 
application filed four years after the filing of the applica¬ 
tion for the patent in suit and four years after phi'miff 
had commenced the public use and sale of coupon books 
which it asserts to he substantially identical with those 
alleged to infringe (R. 27, 58). 

These new claims were urged on the Patent Office as be¬ 
ing for an improvement over the subject matter of the 
earlier 1928 application and, specifically, as making the 
off-set dating idea applicable to a semi-monthly coupon 

book bv the use of a svstem of registering serial numbers 

• * 

arranged in duplicate so that one set of serial numbers 
might be punched when the hook was used in connection 

with installments payable in the first half of the month 

and the other set when the book was used in connection 

with installments payable in the last half of the m|onth 

(See Findings of Fact, R. 262). 


The 1932 application also contained the first disclosure 
by Kelly of the subject matter of the paragraph relating 
to the “accounting features’’, which in 1935 was trans¬ 
ferred in toto from that application into the application 
for the patent in suit. 

Thus the special serial numbering of the coupons (ele¬ 
ment a) and the accounting features (elements d and d') 
constituted new matter that was characteristic of the 1932 
application for the semi-monthly coupon book. 

The Kxaminer rejected the claims of the 1932 applica¬ 
tion on both Titcomb and Davis. The Hoard of Appeals 
affirmed the rejection on Davis, which shows both off-set 
dating and serial numbering, but said as to Titcomb (R. 
276d-e): 

“The examiner has rejected the claims on the Tit¬ 
comb patent. This patent shows a monthly commuta¬ 
tion book with a ticket for each day of the month. On 
each ticket are printed rows of numerals indicating 
the days of the month. The rows of numerals on the 
various tickets are superposed but are offset one day 
on each succeeding ticket. Hence a single punching of 
a date on the top ticket will punch different succeed¬ 
ing dates on the other tickets. Neither one of the 
claims is readable on this patent because it larks the 
numbered spaces 24 in applicant’s device which are 
recited in the claims * As far as the offset monthly 
indications are concerned, the patent shows the 
equivalent. It is merely a matter of choice what in¬ 
terval of time is used, whether a day interval or a 
month interval. The rejection of the claims on this 
patent will not be affirmed.” 

Thereupon the plaintiff transferred the claims (20 and 
21) rejected in the 1932 application, into the 1928 applica¬ 
tion (which, like Titcomb, lacked any description or men¬ 
tion of •‘numbered spaces*'), filed a Supplemental Hill in 
the 4915 action to bring them into that case, and tried the 
action before .Justice Hailey on all four claims. 

As stated in the Findings of Fact (R. 261), Justice 
Hailey first denied all four claims, but on the following 

* Italics ours throughout unless otherwise stated. 


day, after an ex parte “informal visit’’ from plaintiff’s 
counsel (R. 12) lie withdrew his first opinion and filed a 
second, rejecting as before claims 1 and 2 (formerly 
claims 7 and 8), but allowing claims 20 and 21 with the 
explanation that since the Hoard of Appeals had not 
rejected those claims on Titcomh, he did not feel that the 
court should do so “whatever opinion 1 may have on that 
question”; and he added that 

“if they are not rejected on the Titcomb patent, I do 
not think the Davis patent prevents their allowance.” 

Following Justice Hailey’s decision, the plaintiff can¬ 
celled from its application claims 1 and 2 (Findings of 
Fact, R. 262), thereby irrevocably disclaiming (infra, 
p. 32) any right, through the patent in suit, to monopo¬ 
lize coupon books characterized bv: 
off-set month indicia (claim 1) 

off-set month indicia and registering day numbers 
(claim 2). 

As to the remaining claims 20 and 21, which are non- the 
claims of the patent in suit, the attitude of the various 
tribunals may be summarized as follows: 

In the Patent Office: the Primary Examiner held both 
claims unpatentable over Titcomb and unpatentable over 
Davis; the Board of Appeals held them unpatentable over 
Davis, but patentable over Titcomb solely because of the 


serial numbering which was the special feature o 


semi-monthly coupon book described in the 1932 applica¬ 
tion before the Board. 

In the District Court: Justice Bailey held both claims 
unpatentable over Titcomb, and then, with some feeling of 
reluctance, allowed them in deference to the opinion of the 
Board, without reference to his own opinion on the sub¬ 
ject, and apparently without appreciating that the Board’? 
decision was rendered in respect of the 1932 application 
in which a specific form of duplicate serial numbering was 
disclosed and was the essential feature in distinguishing 
that application from the 1928 application. He likewise 


the 


allowed them over Davis “if they are not rejected on the 
Titcomb patent” (R. 261). 

Plaintiff can take small comfort from the grant of its 
patent under such conditions. Indeed it argues feebly that 
“Justice Bailey created a definite doubt in favor of 
Kelly” (Br. p. 27) and complains because this doubt, aris¬ 
ing from a substantially ex parte proceeding, has now been 
disturbed. 

Justice Luhring, with all of these proceedings before 
him and with the facts of the case for the first time pre¬ 
sented inter partes, held both claims unpatentable over 
the prior art. 

The claims in suit are invalid over the prior art. 

Davis Patent No. 1,114,342 issued October 
20, 1914, discloses every one of the elements 
claimed by kelly arranged in the same way 
to produce the same results. 

The Davis patent appears at pages 238-250 of the 
Record. 

It discloses a coupon book containing every element and 
combination claimed by Kelly and more besides. Indeed 
plaintiff’s only argument of attempted differentiation ap¬ 
pears to be that Davis shows more than Kelly and pro¬ 
posed to use his structure in connection with savings de¬ 
posits instead of installment sales. 

The Davis coupon book comprises: 

1. A cover bearing on its face a “signature card” 
shown in Fig. 1 (R. 238) and on its back instructions 
and other data (Fig. 2, R. 239). 

2. A set of six coupons which are serially numbered 
and off-set printed, with the month indicia off-set and 
the day numbers in register. The face of coupon Xo. 
1 is shown in Fig. 3 (R. 240) and the reverse in Fig. 
4 (R. 241). Portions of the faces of coupon Xo. 2 and 
coupon Xo. 3 are shown in Figs. 5 and 6 respectively 
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(R. 242). Each of the coupons is serially numbered 
and bears the legend “Not more than six coupons at¬ 
tached the last being No. 6’’ (R. 240). Each o{* the 
six coupons bears on its face: a serial number (ele¬ 
ment a of the claims in suit), off-set month indicia 
(element b), registering day numbers (element r) and 
a punched indication of the amount of the installment 
(see R. 240, box at the left of Fig. 3 marked “Value 
of the interest check”), which is more than Kelly dis¬ 
closes in respect of the so-called “accounting fea¬ 
tures” (elements d and d'). 

3. A certificate of deposit, the face of which is 
shown in Fig. 7 (R. 243) and the reverse in Fig. 8 
(R. 244). 

Plaintiff does not, and cannot, deny that every element 

and combination claimed bv Kellv is found in the n mu- 

• • 

pons of Davis, i.e., in element 2 of the foregoing analysis. 
The court will observe that plaintiff's attempt to differen¬ 
tiate Kelly from Davis is limited to the argument that 
when the certificate of deposit is counted as a coupon, 
there are then seven coupons in the set of which the 
seventh (i.e., the certificate of deposit) is not serially 
numbered nor consecutively dated. The argument i> im¬ 


material in fact and law. It is immaterial in fact because 

Davis distinguishes his “coupons” from his “certifier .to.” 

The latter is added merelv as a convenience and obviouslv 

• • 

is not essential to the use of the coupons (R. 188). It 
is immaterial in law because Davis discloses tin* entire 


combination claimed bv Kellv, and ihere is obviousl 

* * 

invention in simply* omitting the certificate which I 


r no 
avis 


added. 


The Board of Appeals briefly described and commented 
on the Davis patent as follows in rejecting the very claims 
here in suit (R. 276e-f). 

“The claims have also been rejected on the Davis 
patent. This patent discloses an interest-bearing in¬ 
strument. It comprises three main parts which are 
riveted together to form a book. The upper part is 
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a signature card. The lowest part is a certificate of 
deposit. The intermediate part consists of interest 
coupons as shown in Figs. 3, 5 and 6. The interest 
coupons are the only ones that need he considered in 
connection with the claims. Referring to Figs. 3, 5 
and (>, it will be noted that superposed rows of month 
indications are printed on the coupon. Because the 
interest is paid three times a year, the month indica¬ 
tion on each succeeding coupon is offset four months. 
Therefore, July on the first coupon will be super¬ 
posed on November on the second coupon and on 
March on the third coupon. Hence if the coupons 
are punched at the July indication of the upper cou¬ 
pon each one of the coupons will indicate on it the 
month it is due. The coupons also have printed on 
them rows of identical date indications which are 
superposed so that the same date can be punched on 
all the coupons by a single punching. It is to be 
noted further that the first coupon has No. 1 printed 
on it. The second one will obviously have No. 2 and 
the third No. 3 printed on them. It is thus apparent 
that each coupon will indicate the due date on it and 
the number of the coupon will indicate how many 
have been paid and lmw many remain to lie paid. If 
the system involved paying interest every month, 
twelve coupons would be necessary and the month in¬ 
dications on the successive coupons would be offset 
only one month. We regard this an immaterial varia¬ 
tion depending upon when interest is to be paid. It 
would be at most merely an obvious extension of what 
Davis shows. We believe that this patent fully meets 
both of the claims before us as the equivalent of all of 
the features recited in the claims is fully disclosed 
in it. Whatever differences there are between it and 
what is recited in the claims are regarded unpatent¬ 
able differences. We have carefully considered ap¬ 
plicant's brief and also the evidence relating to com¬ 
mercial success but we are unable to find that the 
claims are patentable.” 


The Findings of Fact 


herein describe the Davis struc¬ 


ture as follows (R. 204) : 

“The Davis patent discloses a multiple payment 
coupon book containing a series of interest coupons 
each of which is serially numbered and each of which 
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indicates in addition the total number of interest cou¬ 
pons in the set. The interest coupons of Davis bear 
aliened tables of month and day indications. The 
month indications are offset so that a punch mark 
through the book adjacent a month indicant upon 
an upper coupon will indicate, in order, succeeding 
months upon the following coupons. The day in¬ 
dicia are arranged in this same manner upon each 
coupon so that the punch mark will designate the same 
day of the month on all the coupons. 

The serial number of Davis is found in Fig. 3. The 
coupon there illustrated bears tin* legend ‘Interest 
Check (or coupon) Xo. 1’. In the box at the right of 
Fig. 3, representing the front face of coupon Xo. 1, 
appear the words: ‘Xot more than six coupons at¬ 
tached the last being Xo. 6.’ 

Davis clearly shows the same relative arrangement 
of month and day characters upon the coupons as 
that to which the Kelly claims are drawn, differing 
from Kelly only in the time interval represented by 
adjacent coupons. In Davis the due dates for the 
coupons occur quarterly and the month indicia on 
successive coupons naturally correspond thereto." 

Appellant’s brief in effect concedes that every cle¬ 
ment of the claims in suit is shown in Davis, except that 
the certificate of deposit is not serially numbered or con¬ 
secutively dated. Thus as to claim 1, the brief concedes 
at page 24, that “Davis shows a set of coupons consist¬ 
ing of a predetermined number of coupons, namely inter¬ 
est coupons 1 to 6 inclusive and a certificate of payment 
coupon,” that “the interest coupons of the Davis patent 
are numbered serially” and that “the arrangement oi day 
indicia [as claimed] is apparently disclosed in the Davis 
patent" (Hr. p. 2G). It disputes Davis* showing of off-set 
month indicia solely on the ground that “the certificate of 
deposit destroys this continuity" (Hr. p. 2a) and therefore 
that Davis’ “date indicia does not register successively 
or continuously from the first interest coupon to the last 
or certificate of payment coupon” (Br. p. 24). And it 
disputes Davis’ showing of the “accounting features” 
solely on the same ground (Br. pp. 26-27). 

The same is true of claim 2 (Br. pp. 27-29). 


But nowhere does plaintiff deny that the six interest 
coupons of Davis, taken alone, contain every feature and 
alleged combination of the claims in suit. 

The argument that the Davis patent does not antici¬ 
pate because it shows a certificate of deposit as well as in¬ 
terest coupons—the latter being serially numbered and 
off-set dated—is untenable. For one thing, the claims 
in suit do not limit the book to the serially numbered cou¬ 
pons. If they did, the defendant’s book would not in¬ 
fringe, for it has both a front cover and a back cover, 
neither of which is numbered nor dated. For another 


thing, Davis expressly distinguishes between his “cou¬ 
pons” and his “certificate” in his statement in the box at 
the right of Fig. 3 (H. 240) referred to. The certificate 
of deposit is not an “essential” part of the book contain¬ 
ing Davis’ interest coupons (R. 188). It is merely a con¬ 
venience to attach it there. The fact that Davis, for 
greater convenience, attaches his certificate of deposit at 
the back of his interest coupon book has no more to do 
with the case than the fact that defendant adds a back 


cover. 

The argument, therefore, that the lower court has found 
the claims invalid by “making up” of references (Br. pp. 
38-40) has no basis whatever in fact. The Davis patent in 
and of itself anticipates the claims completely. The Tit- 
comb and Wilson patents are merely cumulative, since the 
off-set dating shown in Titcomb and the serial number¬ 
ing shown in Wilson, are both shown just as fully and in 

combination in Davis. The mere omission bv Kellv of 

» » 

the signature card and certificate of deposit, elements 
1 and 3 of Davis, with corresponding omission of their 
functions, (i.e., their added convenience) does not consti¬ 
tute invention. 

The classic statement of this point of law is in the 
language of Judge Blodgett in Stow v. Chicago, 3 Bann 
Ard. S3, 92 (1877) affirmed 104 I’. S. 547: 

“The omission of a part, with a corresponding omis¬ 
sion of function, so that the retained parts do just 
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what they did before in the combination, cannot be 
other than a mere matter of judgment, depending up¬ 
on whether it is more desirable to have the machine 
do all, or less, than it did before.” 

In Columbus Chain Co. v. Standard Chain ('<>.. ((’. C. A. 
6, 1906), 148 F. 622, the Court said at p. 627: 

“The fact that the device of the Goerke patent 
was intended to, and will, accomplish more than the 
device of the patent in suit, does not prevent its being 
an anticipation of the latter. It is sufficient tliat in 
part it was intended to, and will, accomplish tin* same 
result, and that in the same wav. Had the Gberke 
patent been later, it would certainly infringe the 
patent in suit. Therefore, according to the well- 
settled rule, it anticipates.” 

In International Flat stub Chech Booh Co., Inc. v. You nr/ 
({• S el den Co. of Baltimore City (C. C. A. 4, 1922), 2^4 F. 
831, the Court said at p. 832: 

“Evidently attaching the stubs to the end or the 
top of the book was a matter of choice, and either 
method could be used and was used under the patent. 
The exhibits introduced at the trial and the illus¬ 
trative check books used in argument here show 
plainly that the Loewenbach patent contained every¬ 
thing that was embraced in plaintiff's claim and plain¬ 
tiff’s book. It is true that Loewenbach's patent 
embraced more, namely, a blotter and a pocket by 
means of which the stubs could Ik* removed and a new- 
set inserted, thus preserving for use the covers of tin* 
book. But there was no invention in the thought that 
the check book would be preferable without the blotter 
and the pocket.” 

Nor is there any merit in the labored argument that 
Davis is limited to interest payments as distinguished from 
monthly installment payments (Br. p. 21). In the first 
place, Kelly himself admitted that “any layman reading 
the Davis patent would be able to apply it to 12 payments 
a year instead of three or four” (near the bottom of 
R. 206), in which case the monthly indicia on the super¬ 
posed coupons would be consecutive and continuous, just 


as in the patent in suit, and “that is within the teaching: of 
the Davis patent, yes, sir” (R. 207). 

In the second place, plaintiff is attempting here to 
predicate patentability upon a mere difference in printing 
or method of use without any difference in structure. 
This is not a tenable argument. The same point has been 
determined by this Court, adversely to the plaintiff’s 
argument, in a decision rendered three years after .Justice 
Bailey's decision, upon which plaintiff here relies. 

In Couorer v. Coe (1938), 99 F. (2d) 377, (59 App. I). C. 
144, tiiis court said, at p. 379: 

“It is a rule of universal application that an ob¬ 
ject is not patentable when* its novelty consists wholly 
in an arrangement of printed matter or in a method 
or system of doing business." 

Similarly, the Court of Customs and Patent Appeals 
In re Sterling, (1934) 70 F. (2d) 910, said at pp. 912-3: 

“The foregoing cases and numerous cases cited 
therein are authorities for holding that patentable 
novelty cannot l»e predicated upon printing alone, but 
must reside in physical structure. 

The opinion in the frequently cited case of Cin¬ 
cinnati Traction Co. v. Pope (C. C. A.) 210 F. 443, 
discussed bv us in the case of In re McKee , (>4 F. 
(2d) 379, 20 C. C. P. A. 1018, has, we think, been 
sometimes misunderstood or misconstrued. The street 
railroad transfer ticket there involved had printed 
matter upon it arranged so as to adapt it readily 
and conveniently to the definite uses described in the 
opinion, but the court did not rest its decision uphold¬ 
ing the validity of the patent upon the printing, or 
the arrangement thereof, but stated specifically: ‘The 
device of the patent clearly involves physical struc¬ 
ture. The claims themselves are, in a proper sense, 
limited to such structure.’ 

If the check and stub structure here involved pre¬ 
sented some new and useful physical form with the 
printed matter adjusted to such form, as was the 
situation with reference to the transfer ticket, a dif¬ 
ferent question would confront us, in view of the 
doctrine of the Traction Co. Case, supra, and kindred 
cases, such as Band, McXally £ Co. v. Exchange 


Scrip-Book Co. (0. C. A.) 187 F. 984; Benjamin 
Menu Card Co. v. Rand, McXallp d Co. et al (C. C.) 
210 F. 285, and others which might he cited, hir: such 
is not tiie situation. The general physical structure 
of appellant is admittedly old, and such modifications 
in tlie adjustment of printed matter thereto as he 
discloses are mere obvious arrangements of the 
printing.” 

Kelly tried to establish a certain utility of his book, 
which he referred to as “flexibility,” but it was shown on 
his cross-examination (R. 211-212) and by Schwarz (R. 
13d, 1G9 and 188) that the Davis arrangement is just 
as flexible and is capable of use in just the same way. 
Admittedly, none of this alleged flexibility is suggested in 
the Kelly patent or in the claims (Kelly, R. 73). t fol¬ 
lows. as a matter of law, that plaintiff can gain nothing 
by tin* argument. For claims cannot be sustained by 
reason of a feature not referred to in the “written de¬ 
scription*’ nor particularly pointed out and distinctly 
claimed. Permut'd v. Graver, 284 V. S. 54, 57 (1931). 
“The use for which the [alleged anticipating] ap¬ 
paratus was intended is irrelevant, if it coi.ld be 
employed without change for the purposes of the 
patent: the statute authorizes the patenting of ma¬ 
chines, not of their uses.” Duiqht d IJoad v. G\eena- 
u-alt, (C\ C. A. 2, 1928) 27 F. (2d) 823, 828. 

See also: In re Skaupp ((*. (’. I\ A. 1933), 67 F. (2d) 
492. 493; Inpersoll-Rand v. Wcstinqhouse (I). (', Fa., 
1936) 19 F. Sup]). 403, 406: Brpant Klee. Co. v. Elec. 
Protection Co. ((’. C\ 1901), 110 F. 215: Bullock Elec. 
Mfa. Co. v. General Electric Co. ((’. ('. A. 3, 1908). 162 
F. 33-36. 

It is plainly apparent from the evidence referred to. 
as well as from tin* disclosure of tin* Davis patent itself, 
that Davis teaches everything that is claimed in the Kelly 
claims in suit. Since the only thing patentable under the 
circumstances is structure, the argument that Davis in¬ 
tends to use his structure in connection with loans made 
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by an individual to a financial agency while Kelly intends 
to use the same identical structure in connection with 
loans made by such an agency to an individual, is of no 
legal consequence. Vet that is plaintiff’s argument. 

Point 1 of plaintiff’s summary (Br. p. 29), asserts that 
the Kelly book has nothing to do with interest rates. 
Correct. The claims are and must be limited to structure, 
not use. The Kelly book, says the brief, “provides for 
indications of the due dates”. Davis does exactly the 
same thing in the same way. 

Point 2 (Br. p. 30) attempts distinction from Davis 
solely on the ground that Davis shows interest coupons 
“and one certificate of deposit coupon.” 

Points 3 and 4 are the same. 

Point 5, referring to Davis’ use of “year indicia” shows 
its own futilitv, for it adds that “vear indicia is not men- 
tioned in the claims” in suit. 

Point 0 reverts to differences in intended use. “Davis 
does not teach the principle used by Kelly”, it asserts, 
“of extrinsically calculating the amount of interest due 
over the period of the obligation and adding this amount 
to the principal, and then dividing the sum into equal 
payments, and issuing coupons corresponding to the num¬ 
ber of payments”. X either does the Kelly patent in suit. 
There is not a word about any such principle in the patent, 
from beginning to end, nor in the claims. Kelly never in¬ 
vented any such principle. It was old as the hills in hand 
written coupons. And obviously there is nothing patentable 
in a principle apart from the structure used to apply it. 

Kelly’s patent makes it clear that the principle was old 
(see the second paragraph of the specification, R. 228). 
What he supposed he had invented was the off-set dating 
feature, so that the labor of writing could be avoided by 
use of two punching operations, one for the off-set month 
indicia and one for the registering day numbers. This is 
set out in the patent specification as the “chief novel fea¬ 
ture of the invention” (R. 228, Is. 24-33). But unfortu¬ 
nately for plaintiff, the same feature was shown in Davis, 
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with even greater elaboration and completeness than by 
Kelly. 

We submit, therefore, that the claims in suit afe not 
patentablv distinguishable from Davis and are invalid. 

Titcomb Patent No. 1,370,244 discloses a rail¬ 
way commutation ticket book in which off¬ 
set dating is disclosed, identical in physical 
structure and means of use with the Kelly 
patent in suit and differing only in the 
nature of the printed matter. 

The structure disclosed in the Titcomb patent is de¬ 
scribed by the Board of Appeals as follows (R. 27t>a-b): 

“The Titcomb patent is relied upon as a reference. 
It discloses a commutation book with a coupon for 
every day. Each coupon contains a table on which is 
printed the year indication which registers with all 
the rest of the coupons so that it may be punched out 
simultaneously on all the coupons. The table also 
contains a series of numerals ranging: from 1 to 31 
indicating the dav of the month when used. The series 
of numerals on each successive coupon is shifted one 
space to the left. This results in the indication 2 on 
the second coupon lying below 1 on the first etc. Thus 
a punch mark through a series of coupons at numeral 
1 on the first will punch successive numerals on the 
succeeding coupons. ’ ’ 

Comparing that structure with the claims which origi¬ 
nated in the application for the patent in suit, and which 
contained no reference to serial numbering, the Board of 
Appeals said (R. 27fib): 

“It appears from the above that the Titcomb patent 
and applicant accomplish substantially the same result 
in substantially the same way. Both have in mind 
in punch simultaneously a series of coupons to indi¬ 
cate some predetermined successive time units on the 
coupons. To accomplish it both shift the time unit in¬ 
dication on successive coupons. Applicant [ Kelly] 
shifts month indications and the patentee [Titcomb] 
shifts day indications. This difference appears to re- 
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suit because in the patent the interval of time is a 
day whereas in the application the interval is a month. 
We believe, however, that the two are structurally 
equivalent, it broadly being patentably immaterial 
what is the nature of the printed matter on the cou¬ 
pons. We think that anyone having the Titcomb patent 
before him, which teaches clearly the shifting of the 
time indications of days, could readily without inven¬ 
tion apply the same idea to coupons and shift the 
month indication on successive coupons.” 

Thus the Board of Appeals, in 1931, rejected the claims 
of the application for the patent in suit as unpatentable 
over Titcomb. When the 1932 application came before the 
Board of Appeals, four years later, the “superposed con¬ 
tinuously numbered spaces 24" described for the first time 
in that application, were presented as features “of pri¬ 
mary importance” (R. 27Gd) in adapting the earlier, un¬ 
patentable, arrangement to use in semi-monthly coupon 
books. For this reason alone, the Board held Titcomb 
insufficient as a reference and based its rejection on Davis. 
The Board said of Titcomb, however (R. 27Ge): 

“As far as the offset monthly indications are con¬ 
cerned, the patent shows the equivalent. It is merely 
a matter of choice what interval of time is used, 
whether a day interval or a month interval.” 

In the case at bar, however, we are not dealing with a 
patent that relates to semi-monthly coupon books. The 
matter of serial numbers is so inconsequential in the pat¬ 
ent here before the Court that they are not even mentioned 
or referred to in the specification as filed. They have no 
more importance here than the ordinary numbering of 
pages in any book. And certainly it would have involved 
no invention to think of numbering the commutation tickets 
in Titcomb’s book. The only thing that made serial num¬ 
bering important in the 1932 application, was the relation 
of that numbering to the special problem of semi-monthly 
books, and that problem is not in issue here nor described 
in the specification of the patent in suit. Since the claims 
cannot be construed to cover an invention not described in 
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the specification of the patent, based on the 1928 applica¬ 
tion, in which plaintiff has now placed them, the reasoning: 
properly applicable to the claims in suit is the reasoning: of 
the Board’s first decision, where the 1928 application was 
in issue and the claims were held to he unpatentable over 
Titcomb. 

The plaintiff's efforts to distinguish Titcomb's disclosure 


from Kelly’s are unavailing. Titcomb chose to stagger or 
off-set his day numbers, because his coupons are intended 
for use on successive days beginning in a selected month. 
Kelly chose to stagger his month indicia, while keeping 
his day numbers in registry, because his coupons are in¬ 
tended for use on days falling a month apart. As the 
Board said (R. 2761)): Kelly “shifts month indications” 
and Titcomb “shifts day indications”. . . . “We believe, 
however, that the two are structurally equivalent, it 
broadly being patentably immaterial what is the nature of 
the printed matter on the coupons. We think that anyone 
having the Titcomb patent before him, which teaches 
clearly the shifting of the time indications of days, could 
readily without invention apply the same idea to coupons 
and shift the month indication on successive coupons”. 

Plaintiff’s argument that Titcomb would require twelve 
sets of books in order to provide a ticket for every day in 
the year, i.e., twelve books with 31 tickets in each (Br. p. 
34), shows no distinction from Kelly. Kelly would re¬ 
quire thirty-one sets of books, i.e., one book for the first 
day of each month, one book for the second, and so on 
through the thirty-first, if his books were to be used for 
daily transactions. That there is no real distinction be¬ 
tween the two was stated bv the Court below after Kellv 
had tried, on cross-examination, to point it out. The 
Court said (R. 223): “He [Kelly) uses months and Tit¬ 
comb uses figures. I think that is the only distinction.” 

Plainly the argument relates solely to arrangement of 
printing and manner of use, not to structure. 

The claims in suit involve no patentable invention over 
Titcomb and are invalid. 


Wilson Patent No. 1,232,988 (R. 251-3). 


This patent discloses a coupon book, the successive 
coupons of which are serially numbered and bear register¬ 
ing date indications for punching. It shows that the 
serial numbering of coupons bearing printed rows of 
month and day indicia was old in coupon books designed 
to permit the punching of the desired date on all of the 
coupons by perforations extending through the book. 

The structural elements of Kelly’s claims differ from 
Wilson’s disclosure only in the off-set arrangement of the 
date printing as shown in Titcomb and Davis. 

The common prior use of serial numbering in coupon 
books is further established bv Kellv’s admissions (R. 
83, 84) that coupon books having serially numbered cou¬ 
pons were known and used “prior to the time we in¬ 
vented” the book for which the patent in suit was ob¬ 
tained, that superposed page numbers in books and check 
books were old, and that he did not “claim to be the in¬ 
ventor of superposing the page numbers in a book.” 

In the coupon books of the patent in suit, the serial 
numbering produces no effect that is in the slightest de¬ 
gree different from that produced by the numbering of the 
pages of coupon books in the past. There is no coopera¬ 
tive or joint action due to the presence of the serial num¬ 
bering and the off-set dating, as is alleged in the case of 
tlie 193*2 application for the semi-monthly books. Each 
element performs its old and accustomed function inde¬ 
pendently of the other. There is no “combination”, in 
the patent sense, between them. 

In Hailes v. Van Warmer. 20 Wall. 353, at p. 368, ap¬ 
pears the following familiar statement of the law on this 
point: 

“Merely bringing old devices into juxtaposition, and 
there allowing each to work out its own effect with¬ 
out the production of something novel, is not inven¬ 
tion.” 


More recently the Supreme Court has expressed the 
same rule as follows: 

“Neither the combination of old elements or de¬ 
vices accomplishing no more than an aggregate of 
old results (citing cases) nor the use of an old appa¬ 
ratus or appliance for a new purpose is invention.” 
Powers Kennedy Corp. v. Concrete M. S. C. Co. 282 
I'. S. 175, 186 (i930). 

See also: Conover v. Coe supra , (1938) 99 F. (2d) 377, 
379, 69 App. D. C. 144; Atlantic Works v. Brady (1882), 
107 V. S. 192, 197; Walker on Patents (Deller Ed.) pages 
179, 180. 

Since Kelly has merely brought together in aggrega¬ 
tion the serial numbering of Wilson with the off-set dat¬ 
ing of Titcomb, without producing any new or joint re¬ 
sult, and since he has done no more than to suggest a new 
use of the old arrangement of Davis’ serially numbered 
and off-set dated coupons, he has made no invention under 


these authorities, and his patent has properly 
invalid. 


been 


The claims of the Kelly patent in suit are invalid 
lack of supporting disclosure in the original] 
plication for this patent. 


held 


for 

ap- 


Both the serial numbering (element a) and the (‘ac¬ 
counting features” (elements d, d') were absent from the 
application as filed. This may be confirmed by a reading 
of the patent specification, excluding the paragraph on 
page 2, col. 1, line 65 to col. 2, line 12 (R. 229). The ap¬ 
plication as filed did not contain that paragraph. It did 
not contain a single word of description or reference to 


serial numbering or to the accounting features, 
paragraph in question was lifted bodily from Kelly’s 


The 
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application and inserted in the application for the patent 
in suit by Amendment D, filed April 22, 1935 (see pL. 8 
and 68 of Deft’s. Exh. 1, physical exhibit), almost seven 
vears after the filing of the 1928 application which even- 



tuated in the patent in suit, and seven years after plaintiff 
had put on the market the coupon book (Exh. 6a, see 
R. 265-271) which Kelly used at the trial as illustrative 
of the structure of the patent in suit (R. 26, 27, 58). 

The importance of this added paragraph may be judged 
from the fact that it is the only part of the whole patent 
in suit which plaintiff has seen fit to quote in its brief, 
and at page 12 it quotes the paragraph in its entirety. 

It cannot help the plaintiff to point out that the patent 
drawings show, on the top coupon, the legend “Payment 
No. 01”, for it is well settled that claims are invalid 
unless all of the elements claimed are clearly described in 
the written specification as filed. 

In American Steel Foundries v. Scullin-Gallagher Iron 
d Steel Co. (C. (’. A. 8, 1912) 197 F. 49, the new feature 
of the patented car truck consisted in a “contracted 
upper portion" and an “enlarged portion of the opening 
in the side frame”. Claims addressed to this feature were 
added by amendment. In holding the patent invalid, the 
court said at p. 51: 

“The drawings disclose the contracted upper portion 
and the enlarged central portion of the opening, but 

n<> reference is made thereto in the specification. 

«#••••• 

“We are satisfied that the only patentable novelty 
claimed by appellant was not presented in the original 
application for the patent in suit," 

In Typewriters Hillardized v. Corona Typewriter Co. 
(C. C. A. 2, 1930), 43 F. (2d) 961, the court said at 
p. 964: 

“Of course, a patent creates a monopoly in nothing 
not both described and claimed (citing cases). Nor can 
any drawings supply the entire absence of a written 
description. Gunn r. Savage (C. C.) 30 F. 366. They 
but serve to add clearness and certainty to what is 
actually described (citing cases).” 

In Hestonville v. McDuffee (C. C. A. 3, 1910), 185 F. 
798. the plaintiff relied, as in the case at bar, upon an 
element not described in the original application nor 
plainly shown in the drawings. Subsequent claims and 
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amendments had been introduced relating to it. The cdurt 
said at pp. 803-4: 

“Thus a matter of inference in the device he orig¬ 
inally disclosed is a matter of substance in the device 

lie now claims. This is a material change of front. 

• •••••• 

To allow this negligible, unnoted, and indeed un let¬ 
tered extreme section of the drawing to be madeL as 
it must be, the foundation on which this new claim 
rests, would be to base the monopoly on possible, 
instead of certain, disclosure. In that regard the law 
is clear, and the specification must be equally so, 
for Rev. St. 4888 (V. S. Comp. St. 1901, p. 3383), 
says an applicant shall disclose his invention ‘in such 
full, concise and exact terms as to enable any person 
skilled in the art # # # # to make and use the 
same.’ 


We are therefore of opinion that his amended appli¬ 
cation and later claim constituted a distinct departure 
from his prior application, and that the claim in ques¬ 
tion was wrongfully issued and void." 

In Standard Oil Co. v. Berry (C. C. A. 3, 1937), 9£ F. 
(2d) 380, the court said at p. 388: 

“Indeed, the principles running through the I 
cisions are that, unless the claims in litigation 
stand on the original specifications, they cannot s^ 
at all, and that, where the amendment of the specifi¬ 
cation was important enough to constitute alleged 
patentability, such amendment constitutes new mat¬ 
ter and, by statutory provision, must be supported 
by the applicant’s oath that he is the investor 
thereof.” 

See Good Roads Co. v. Charles Hrass & Co. (C. ( 

2, 1934) 70 F. (2d) 025; Lopulco Systems I nr. v. Bo 
Co. (C. (’. A. 3, 1928) 24 F. (2d) 510: Walker on Pat\ 

(Dellei- Kd.) p. 805. 

The point of law is well stated in Simpson v. Xeu 
Neirs S. I). 1). Co .. 18 F. (2d) 318, affirmed ((’.('. 

1927) IS F. (2d) 325. The court said: 

“when matter which does not read on the original 
specification or claims is introduced by amendment 


A. 
!nnot 


enis 


I port 
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without an oath, it is void, notwithstanding that it 
may be shown in the drawings or inferred by those 
skilled in the art. Wolff Truck Frame Co. r. American 
Steel Foundries (C. C. A.) 195 F. 940: American 
Steel Foundries Co. r. Scullin-Gallagher Iron & Steel 
Co. (C. C. A.) 197 F. 49: Steward r. American Co., 
215 r. S. 161, 163, 30 S. Ct. 46, 54 L. Ed. 139; Kintner 
r. Atlantic Co. (D. C.) 230 F. 829: affirmed (C. C. A.) 
240 F. 716: Hestonvilie Co. r. McDuffee (C. C. A.) 185 
F. 798.” 

Xo supplemental oath was filed in plaintiff’s belated 
attempt to alter the scope of its 1928 application. 

The claims are therefore invalid for lack of the re¬ 
quired disclosure in the original specification. 


The claims are invalid by reason of plaintiffs public 
use and sale of coupon books embodying the sub¬ 
ject matter of the claims in suit more than two 
years before Kelly described or claimed that sub¬ 
ject matter in the application for the patent in 
suit or any other application. 

Kelly admitted categorically that the coupon book, 
Pltf’s. Exh. 6a (R. 269-275) was in public use and sale by 
the plaintiff in 1928 and 1929 (R. 58). That coupon book 
is the substantial equivalent of the coupon book disclosed 
in the patent in suit except that it contains the serially 
numbered coupons not described in the application as filed. 

The application filed by Kelly in that year and which 
eventuated in the patent in suit, disclosed and claimed 
only elements b and e, the off-set month indicia and the 
registering day numbers. It did not claim, or even dis¬ 
close, elements a and d, the serial numbering and the 
accounting features. The first claim ever filed by Kelly 
asserting patentability of the combination of elements 
called for by the claims in suit was in the second applica¬ 
tion, filed December 1932, more than two years, i.e., four 
years, after the device now claimed had gone into commer- 
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cial use. The disclosure and claims addressed to that 
structure were transferred into the application for the 
patent in suit in 1935. On these undisputed facts, the 
defense of long delay in asserting the invention now 
claimed is fatal to the plaintiff’s patent as a matter of law. 

Long delay in claiming an invention, after the issuance 
of patents or public use of devices embodying the subject 
matter, constitutes laches fatal to the validity of the claim. 

See Chicago Railuiig Co. v. Satjles, 97 l\ S. 554, >63; 
Hestonrille v. McDuffee (supra) % 185 F. 798, 802: Lopulco 
v. Bonnot , (C. C. A. 3, 1928), 24 F. (2d) 510. 

In Webster v. Splitdorf, 204 1\ S. 463, (1924), tlie orig¬ 
inal application for the Kane patent in suit was filed in 
1910 disclosing but not claiming the invention in ques¬ 
tion. In 1913 a patent issued to another disclosing the 
subject matter. Kane did not claim the invention until 
1918. The court held the claims invalid, saying at pjiges 
465-466: 

“But this aside, the evidence establishes to our satis¬ 
faction that Kane did not originally intend to assert 
these amended claims, because he considered their 
subject matter one merely of design and not of inven¬ 
tion: and the inference is fully warranted that the 
intention to do so was not entertained prior to 1918. 
During all of this time their subject matter was dis¬ 
closed and in general use: and Kane and his assignee, 
so far as claims 7 and 8 are concerned, simply snood 

by and awaited developments. 

• •••••• 

The subject matter of these claims is not of such com¬ 
plicated character that it might not have been readily 
described in the original application or in one of the 
subsequent applications—in 1915. for example,—its it 
was described in 1918: and the long delay of Kane and 
his assignee in coming to the point tends strongly to 
confirm the view that the final determination to di> so 
was an exigent afterthought, rather than a logical de¬ 
velopment of the original application. We have no 
hesitation in saying that the delay was unreasonable, 
and. under the circumstances shown by the record, 
constitutes laches, by which the petitioner lost what¬ 
ever rights it might otherwise have been entitled to.” 
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In T oupet-T aylor v. Red Dog M. & S. Co., 16 F. (2d) 
454 (C. C. A. 3, 1927), the court said at p. 455: 

“the case is one where, with full knowledge and the 
practical demonstration that each of two binders could 
be used to produce red dog bricks, he confined his 
claim, specification, and disclosure to one binder, and 
neither disclosed the other binder nor told of its pos¬ 
sible use. 

• #»«••• 

Under such facts, his patent rights were limited to 
what his original disclosure showed, and the subse¬ 
quent enlargement of his specification and addition of 
claims, in his reissue Xo. 15,829, so as to cover Port¬ 
land cement, must be adjudged unwarranted and in¬ 
valid.” 

In Kintner v. Atlantic, 240 F. 716 (0. C. A. 2. 1917) 
the application filed in 1907 was amended in 1909 by the 
addition of new disclosure and new claims. The court held 
them invalid, saying at p. 723: 

“if he had conceived such method in 1907, he filed an 
application which disclosed a wholly different one: and 
if he ever disclosed a method of which definite ( i.e ., 
regular) spark production was the essential, or an 
essential thought, he did it in 1909, without complying 
with the law that authorized a patent to issue.” 

Claims not asserted until more than two years after 
public use of the subject matter are invalid, even though 
supported by the original disclosure. See Jones v. Freed- 
Eiseman (C. C. A. 2, 1931), 47 I' 1 . (2d) 174, at pp. 177-8; 
Dwight d Lloyd v. Greenaicalt (C. C. A. 2, 1928), 27 F. 
(2d) 823; I Vestinghouse v. Jeffrey, 22 F. (2d) 277 (C. C. A. 
2, 1927): Fessenden v. Radio Corp. 22 F. Supp. 777, at pp. 
781-783 (I). C. Del. 1938). 

We accordingly submit that the claims are invalid 

1) because of direct anticipation by Davis; 

2) because of lack of invention over Davis, Titcomb 
and Wilson; 
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3) because not supported by the disclosure qf the 
application as filed; 

4) because barred by plaintiff's lone: delay in ajssert- 
ing its rights thereto. 

The claims are not infringed by defendant’s structure. 

The accused structure, illustrated by the physical exhibit, 
Pltfs. Exh. 10, is a coupon book comprising 

1) a front cover, 

2) a set of serially numbered coupons with ojff-set 
month indicia and registering day numbers, 

3) a back cover. 

The defendant’s coupon books do not embody thje ac¬ 
counting features called for by the claims in suit. 

Claim 1 requires (R. 229, p. 2 of pat., col. 2, Is. 40-53) 
that tlie punch marks through the month and day indicia 
shall "disclose the number of future payments to be made 
and the number of payments that hare been made." 

Claim 2 requires (R. 230) that the coupons and indicia 
be so arranged that "the total amount paid" and "the 
total balance due" are “ obrious from an inspection of the 
topmost coupon". 

If the Court will examine defendant’s coupon (book 
(Pltf’s. Exh. 10, physical exhibit) it will be clear !that 


these accounting features are not contained in it. ! 


Cach 


coupon is serially numbered, the due date of that particu¬ 
lar installment is indicated by the punch marks, and the 
amount of the installment is printed on the coupon. But 
that is all. There is nothing on the face of the coupon to 
indicate how many installments remain to be paid, nothing 
to indicate how many have been paid,* nothing to indicate 
tin* total amount paid or the balance due. 

Obviously, the punch marks do nothing except to i|ndi- 
cate ti:c due dates, and the due dates give no indication 


* Except by calculation and assumptions, as Kelly adrnjitted 
(It. «o-t;2). 
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concerning; how many installments have been paid or re¬ 
main to he paid or concerning: the total amount paid or 
remaining to be paid. 

Kelly admitted all this on cross-examination. Referring, 
for example, to coupon No. G, Kelly testified that it does 
not indicate “the number of future payments to be made*’, 
at R. 64: 

“Q. Does coupon Xo. 6 show how many more pay¬ 
ments are due? A. I have answered that three times, 
no, it does not.’’ 
and at R. 71: 

“Q. It does not show how many future payments 
are to be made? A. Xo, sir: it does not show the 
number of future payments.” 

Again, he testified that it does not indicate that six 
payments had been made. **It indicates to me that five 
have been made” (R. 60), and even as to that one could 
only surmise. For as stated at R. 61: 

“Q. Suppose you meant to pay it and pulled it out 
and forgot to send your payment to the bank, the 
topmost coupon remaining in the book would fool you, 
would it not ? A. 1 suppose it might fool some people 
but not me. 

The Court: This is not foolproof. There is nothing 
in thr phgsical structure of the hook to indicate defi- 
uitclg how mum/ pagments have been made. I know 
what you are getting at. 

Mr. Kenyon: The topmost coupon does not indi¬ 
cate by that number how many payments have been 
made. 

The Court: I know that.” 

Again, as to the “total balance due,” Kelly testified, at 
R. 62 and 71: 

“Q. The coupon itself, number 6, apart from exami¬ 
nation of other parts of the book, does not give you 
any indication of the balance due on that book? A. 
Xo, it does not.” 

• ••••• i 

“Q. And it does not show what the total balance of 
the payments is? A. That is right.” 
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The plain fact of the matter is that the defendant's 
coupon hook does not contain any such arrangement of in¬ 
formation as the claims call for. 

Plaintiff’s brief makes no attempt to apply the claims to 
defendant’s structure. It asserts similarity between plain¬ 
tiff's and defendant’s commercial products, which is no 
test of infringement*, and argues that because the District 
Court held the patent in suit invalid and therefore nof in¬ 
fringed, that court has adjudged and decreed that the 
claims are infringed (Br. p. 45). 

The plaintiff cannot gloss over the omission of the ac¬ 
counting elements from the structure it accuses. To estab¬ 
lish infringement, every element of the claim, or its full 
equivalent, must be found in the defendant’s structure.** 


* "So, commercial devices are not to be compared with commercial 
devices, but the accused commercial device is to Ik* compared with the 
claims of the patent in dispute.” Hurt ford-Em pi re Co. v. Ohear- 
Xester Gloss Co., (C. C. A. 8, 1930), 39 F. (2d) 769, 771. 

** Contrary to the position urged by Appellant in its Brief (p. 46), 
every element of a combination claim is conclusively presumed to be 
material. The omission of any element avoids infringement. 

The established rule is stated in Walker on Patents (Deller Ed.) 
§ 461, and is quoted with approval in Wichita v. Pump Co., 1) F. 
(2d) 435 (C. C. A. 8, 1927) at pp. 436, 437. 

" ‘Omission of one element or ingredient of a combination 
covered by any claim of a patent averts any charge of infringe¬ 
ment based on that claim, whether or not the omitted ingredient 
was essential to the combination of the patent, and whether or 
not it was necessary to the operativeness of the device: and it 
makes no difference that another element is made to do the work 
of itself and of the omitted element. A combination is an en¬ 
tirety. If one of its elements is omitted, the thing claimed dis- 
appears. Every part of the combination claimed is conclusively 
presumed to be material to the combination, and no evidence to 
the contrary is admissible in any case of alleged infringement. 
The patentee makes all the parts of a combination material, when 
he claims them in combination and not separately’. 

"This text, which states the l**st known and most frequently 
applied of all the rules which jiertain to infringement, is over¬ 
whelmingly supported by the cases. Proutv r. Buggies, 16 !?et. 
336. 341, !o L. Ed. 985; Signal Co. r. Signal Co., 114 l\ S. 87, 
5 S. Ct. 1069. 29 I.. Ed. 96; Fay r. Cordesman, 109 l\ S. .(OS, 
421, 3 S. Ct. 236, 27 L. Ed. 979; McClain r. Ortmayer. 141 I* S. 
419. 425, 12 S. Ct. 76, 35 L. Ed. 800; Wright r. Yuengling, 155 
l*. S. 47, 52, 15 S. Ct. 1, 39 L. Ed. 64; Hubbell r, I’nited States, 
179 U. S. 77, 82, 21 S. Ct. 24. 45 L. Ed. 95; Cimiotti I’nhairing 
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The claim is plaintiff’s own definition of the monopoly 
which it asserts in derogation of common right; and it is 
forever estopped from denying that any element of the 
claim is non-essential. 

The limitation of the claims in suit is emphasized by 
the plaintiff's cancellation of the broader claims of its 
original application (see Findings of Fact, R. 262) which 
omitted the accounting features, and its acceptance, in 
order to secure its patent, of the narrower claims in issue 
which are limited by their precise terms to the accounting 
features. 

Having thus amended and restricted the claims to secure 
their allowance, the plaintiff cannot, on familiar principle, 
now seek a construction of its patented claims that would 
ignore the restriction placed upon it.* 

If the defendant’s coupon books omit only one of the 
accounting features, they do not infringe. Here, by 
Kelly's own admission, it appears they do not contain any 
of those features. Plaintiff has plainly failed to carry the 
burden of proving infringement. 

At the close of its brief, plaintiff argues (top of p. 46) 
that “The Kelly book as claimed covers the idea of a book 
which as issued, contains * * *.” Coupling this with the 
argument (bottom of p. 30) that “Davis does not teach 
the principle used by Kelly”, we see the plaintiff’s theory 
reduced to a nutshell. It is that Kelly’s idea of using the 
old structure, involving serially numbered and off-set dated 
coupons, in connection with installment payments, is a 
popular idea, whereas Davis’ idea of using the same struc- 

Co. r. American Fur Refining Co., 198 U. S. 399, 25 S. Ct. 697, 
49 L. Ed. 1100; Adam r. Folger (C. C. A. 7), 120 F. 260: In¬ 
cubator Co. r. Teabout (C. C. A. 2), 215 F. 109; Underwood 
Typewriter Co. r. Royal Ty]>ewriter Co. (C. C. A. 2), 224 F. 477; 
Jewell Filter Co. r. Jackson (C. C. A. 8), 140 F. 340.” 

* Smith v. Magic City Kennel Club. 282 U. S. 784, 789 (1930); 
I. T. S. Rubber Co. v. Essex Rubber Co. 272 U. S. 429, 443 (1926); 
The Morgan Envelope Co. v. The Albany Perforated Wrapper Paper 
Co.. 152 U. S. 425, 429 (1893). 
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turo in connection with savings deposits is not so popular. 
And since defendant uses the same old structure for install¬ 
ment payments, plaintiff argues that it has adopted 
Kelly’s “idea” and so has infringed. 

Much as we may deplore the trend of the times away 
from tin* earlier habit of saving and into installment buy¬ 
ing on a tremendous scale, the fact has no legal conse¬ 
quence helpful to plaintiff. It explains fully the plaintiff’s 
commercial success. And it shows that the reason for jthat 
success does not lie in any new structure, covered by the 
claims in suit, but only in a different use of what was 
already known and unpatentable long before Kelly entered 
the field. 

As pointed out in the statute (R. S. 4886, 35 V. S. C. 31) 
quoted in Appellant’s Brief, p. 49, patents may be granted 
only for inventions or improvements in an “art, machine, 
manufacture or composition of matter”. There is no pro¬ 
vision in the statute for protecting an “idea” or a new use 
of an old structure. And from this rule of general applica¬ 
tion follows logically the rule with respect to printed 
forms, announced by this Court, in Conover v. C oe 
(supra), 99 F. (2d) 377, 379, 69 App. D. C. 144: 

“that an object is not patentable where its novelty 
consists wholly in an arrangement of printed matter 
or in a method or system of doing business.” 

The structure here claimed is old. The idea of usim 
in installment payments is unpatentable. Accordingly, 
plaintiff's arguments as to the purpose and arrangem 
of printed matter in defendant’s coupon books and as 
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nt 
to 
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the defendant’s method of doing business are without 


legal significance, since the structure accused is old 
unpatentable over the prior art patents. 


and 
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CONCLUSION. 

Since the patent is invalid and not infringed, we submit 
that the decree of the court below should be affirmed. 

Respectfully, 

Theodore S. Kenyon, 

Lee B. Kemon, 

Of Counsel. 


Maurice D. Rosenberg, 

Attorney for Defendant-Appellee. 


Dated, New York, N. Y. 
February 2d, 1940. 
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UNITED STATES COURT OF APPEALS 

For the District of Columbia. 


The Allison Coupon Company, 

Appellant , 
v. Appeal No. 7510 

Bank of Commerce & Savings, 

Appellee. 


REPLY BRIEF ON BEHALF OF PLAINTIFF- 

APPELLANT. 


The defendant in its brief asserts that the complaint was 
properly dismissed for four reasons which are specified on 
pages 2 and 3 of its brief. On page 4 there are six subjects 
of outline of argument. Appellant will confine the reply 
brief to a discussion of the respective paragraphs of s^id 
outline of argument. 

ALLEGED INVALIDITY IN VIEW OF THE DAVI 

PATENT. 

The first paragraph of the outline of argument disregards 
the specific conclusion of law of the trial court (Record, 
page 265) that the Kelly patent is invalid in view of the 
prior art patents. In other words, although the trial court 
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Argument 


did not single out any one reference, appellee now attempts 
to limit the question of anticipation to the Davis patent 
alone. 

This subject has been fully discussed in appellant’s main 
brief, pages 22 to 31 both inclusive. However, appellant 
feels constrained to make reply to some of the statements 
found in the discussion of this subject in appellee’s brief, 
commencing at page 10. 

The position of the defendant clearly appears to be that 
by mutilation of the book disclosed in the Davis patent it 
might be possible to produce a coupon book similar to that 
disclosed and claimed in the patent in suit. However, 
this proposed reformation is made, not in view of what is 
taught by the art, but obviously based upon what is ex¬ 
plained and taught by the Kelly patent. 

In other words, the record clearly shows the Davis struc- , 
ture as disclosed by the patent, which is the only guide 
which should be followed, could not be used for the plain¬ 
tiff’s purposes without removing essential parts i. e., parts 
which have been admitted by defendant’s witness Schwarz 
as essential to the operation of the Davis method. Neither 
could the Kelly device be made to perform the functions 
of the Davis patent except by substantial changes of essen¬ 
tial character, because it would be necessary to add to the 
Kelly patent a special coupon to correspond to the Davis 
certificate of deposit. Such additional coupon is entirely 
out of tune with respect to the fundamental Kelly idea. 

With respect to the Davis patent, the parties are at abso¬ 
lute odds as to the number of coupons which are disclosed 
in this patent. The difference appears to arise from the 
interpretation of the appellee that a coupon is only that part 
of the book which the patentee has designated to be a cou¬ 
pon. It is appellant’s position that the patent must be inter¬ 
preted, not on the names that might have been given to 
particular pages of the Davis book, but by the structural 
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functions of the respective pages. In other words, appel¬ 
lant is relying upon the accepted definitions of the word 
“coupon” to support its position that the signature card 
and the certificate of deposit page of the Davis book, being 
removable from the rest of the assembly, and intended to 
be so removed, are in fact coupons, whether the patentee 
calls them such, or not. 

The Century Dictionary defines the word “coupon’ as 
follows: 

“A printed certificate or ticket attached to and form¬ 
ing part of an original or principal certificate or ticket 
and intended to be detached when used.” 

! 

In view of the foregoing definition, even though Di.vis 
attempts to distinguish his “coupons” from his “certifi¬ 
cate,” it does not make the certificate of deposit any t ess 
a coupon. 

Appellant’s position that the certificate of deposit i.- in 
fact a coupon and an essential element to the Davis opera¬ 
tion, is borne out by the testimony of appellee’s witness 
Schwartz and by the claims of the Davis patent. For in¬ 
stance, by reference to pages 171, 172 and 173 of the record, 
Schwartz under cross-examination, with great reluctance, 
was forced to admit that the Davis patent “includes a com¬ 
bination of the make-up of the book which includes signa¬ 
ture card, certificate and interest coupon, so far as the es¬ 
sential features of the book are concerned 

On page 11 of appellee’s brief an attempt is made to vis¬ 
count tile foregoing categorical statement of Schwartz, 
wherein the witness was asked on re-direct practically "lie 
same question as on cross-examination, namely, whether 
“the coupon certificate of deposit” is essential, to which 
Schwartz naturally replied “No.” This answer, however, 
is of little probative value in view of the attitude of 
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Schwartz under cross-examination, and particularly his 
very obvious desire to avoid committing himself to the true 
fact, until placed under considerable pressure by the exam¬ 
ination. 

On this basis therefore, the appellee’s position that the 
Davis patent discloses the entire combination claimed by 
Kelly, is not supported either by the Davis patent or the 
testimony of record. 

There is a physical relation between the Davis certificate 
of deposit coupon and the Davis interest-bearing coupons, 
due to the fact that they must be so arranged as to be simul¬ 
taneously punched, so that the punch hole will pass through 
coordinated indicia on all of them. The date indicia on the 
interest coupons and the certificate of deposit, simultane¬ 
ously punched, are not the same, and no due date appears 
on the certificate of deposit. 

The front and back covers of the defendant’s device do 
not produce an equivalent situation, because neither the 
front cover nor the back cover of the defendant’s device is 
punched, nor is there, like in the Davis book, any data on 
either of them, which produces in defendant’s structure a 
physical relation between the front and rear covers, with 
respect to the utility of the coupons. 

Defendant’s theory is that because the Kelly patent 
claims include the use of a plurality of coupons, he is at 
liberty to arbitrarily pull the Davis structure apart into 
its constituent elements and with utter disregard of the 
previous relation of these parts, or their relative utility, to 
point to one of those elements as an anticipation of the 
Kelly claims. This is not a sound application of the rule 
of anticipation. Defendant’s position relative to the Davis 
patent is untenable. 

On page 14 of the appellee’s brief the statement is made 
that plaintiff nowhere denies that the six interest coupons 
of Davis, taken alone, contain every feature and alleged 
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combination of the claims in suit. Just what prompts such 
a statement is not at all clear, because from the time that 
the Davis patent was introduced into the record into the 
Patent Office, the position of the appellant is, and always 
has been, that the Davis patent does not disclose any part 
of the Kelly invention. This is true, whether the patent 
is considered as issued, or as mutilated in the manner sug¬ 
gested by appellee, which suggestion originated ir. the 
Patent Office. This position was definitely supported by 
Justice Bailey in the proceeding under Section 4915. As 
has been pointed out in appellant’s main brief, Judge Bailey 
clearly intimated that under no circumstances did he con¬ 
sider the Davis patent an anticipation of the claims of the 
Kelly patent. 

It is suggested that the omission by Kelly of the signature 
card and certificate of deposit of Davis does not constitute 
invention. This is not a sound statement, because ad¬ 
mittedly, the Davis coupon book would be inoperative to 
perform any useful function, if the certificate of deposit 
and the signature card were omitted therefrom. Kelly 
has omitted these elements and lias added others to pro¬ 
duce an invention which gives better results, and the utility 
of which is established by evidence of record that large 
quantities, of the Kelly book having gone into use, whereas 
the public, so far as anything in this record shows, has 
never even heard of the Davis patent. In other words, the 
Davis patent is purely a paper patent, of specific struc¬ 
tural features different from those of Kelly. Therefore, 
the patent in suit for this reason should not be lightly cast 
aside by reason of the existence of a patent covering a 
device which, as in the case at bar, never has been claimed 
to have had any commercial value. 

The authorities cited on pages 14 and 15 of the appellee’s 
brief do not apply to the state of facts of the case at bar. 

On page 16 of appellee’s brief is the assertion that |ap- 
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pellant is attempting to predicate patentability upon a mere 
difference in printing. This is not correct. 

in other words, appellant has provided a physical as¬ 
sembly of coupons, each coupon containing certain printed 
matter, to be true, but part of the printed matter on each 
coupon being predeterminedly positioned with respect to 
corresponding printed matter on all of the other coupons, 
so that there becomes a patentable interrelationship be¬ 
tween the physical pages or coupons. The claim also, it 
will be noted, calls for a predetermined number of coupons. 

This situation is not met by the cases cited on pages 16 
and 17 of appeilee’s brief. In fact, the case of Conover v. 
Coe may be taken as a typical example of the utter lack of 
pertinency of these cases. 

In Conover v. Coe , 37 App. 1). C’. 144, 99 F. (2nd) 377, 
which was a proceeding under Section 4915 R. S., the inven¬ 
tion involved was a street car transfer. The record showed 
it to be old to provide a street car transfer of similar phys¬ 
ical structure. This court found that the only difference 
between the Conover transfer and the prior art was purely 
a difference of the printed matter appearing on the face of 
the transfer. There was no question of a plurality of super¬ 
posed coupons, each one related to the other, as in the case 
at bar. Nor was there any such relation in the Cincinnati 
Traction Company v. Pope, 210 Fed. 433, cited by the ap¬ 
pellee. 

Time will not permit appellant to review these authori¬ 
ties in detail, but it is obvious from what has been said 
with respect to two of the cases cited, that they do not 
relate to the same state of circumstances as the case at bar. 

In view of what has been said, it is clearly obvious that 
the patent to Davis alone is not an anticipation of any of 
the claims of the Kelly patent, and inasmuch as the trial 
court did not make any such determination, the contention 
of the appellee in this connection should be disregarded. 
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THE TITCOMB AND WILSON PATENTS DO NOT 
ANTICIPATE KELLY. 

The second paragraph of the outline of argument deals 
with the alleged lack of patentable invention of Kelly pver 
the Titcoinb patent in view of the Wilson patent. 

The discussion of these patents is very full and compre¬ 
hensive in appellant’s main brief, commencing at page 31. 

Reference is made on page 21 of appellee’s brief to a 
statement made by the Trial Justice appearing on record 
page 223. This was not a statement of conclusion, but was 
more in the nature of an indication by the court that he 
gathered the drift of the examination, and certainly was 
not intended to be binding on either party at that time. In 
fact, this attempt to assume that the Trial Justice had 
committed himself in this respect, is certainly unfair and 
unjustified. 

Further discussion of these patents appears to be un¬ 
necessary in view of what appears in the original brief 

CLAIMS OF PATENT IN SUIT ARE SUPPORTED BY 
ADEQUATE DISCLOSURE. 

The fourth paragraph of appellee's outline of argument 
deals with the invalidity of the Kelly patent because of 
alleged lack of supporting disclosure in the original ap¬ 
plication for this patent. 

With respect to this factor, the Trial Judge made no 
finding other than appears on page 261 that he deeued 
it unnecessary to further consider the defense of lack of 
disclosure and abandonment. This statement is made after 
a review of various steps of procedure of the Kelly patent 
through the Patent Office and more definitely emphasises 
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the correctness of appellant’s contention, namely, that the 
court made no conclusion of law except as based upon the 
showing of the three patents cited as references. 

In this connection, it is also interesting to note that the 
court made a finding of fact (Record page 263), that the 
Commissioner of Patents admitted that the claims are 
readable upon the disclosure of the original application 
Serial No. 293,694. Under the well settled rule that find¬ 
ings of fact by the trial court should not be lightly dis¬ 
turbed, it is submitted that there should be no real need of 
further discussion of this phase of the case. However, 
inasmuch as the charge has been made, appellant feels 
constrained to briefly discuss the subject in this brief. 

It is the appellant’s contention that the claims are fully 
supported by the disclosure, and certainly the specifica¬ 
tion and drawings are sufficiently complete to enable one 
skilled in the art to practice the invention. This position 
of the appellant is plainly supported by the authorities cited 
by the appellee, particularly on the theory that the draw¬ 
ing must be considered as a part of the disclosure in in¬ 
terpreting the claims. 

In connection with the foregoing, the testimony of the 
appellee's witness Schwartz on cross-examination is very 
illuminating. See Record, pages 150 to 157 both inclusive. 

The contention of the appellee with respect to lack of 
disclosure is apparently directed to the specification of the 
Kelly patent commencing on page 2, column 1 (Record 
229). However, this matter deals with statements of func¬ 
tion predicated upon the disclosure originally made in the 
application as filed. No change in the drawings was neces¬ 
sary, and as has already been stated, the Patent Office ac¬ 
cepted the amendatory matter as being amply supported 
by said disclosure. This position of the Patent Office is 
entitled to great weight, and the foregoing circumstances 
do not invalidate the patent. 
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In other words, it is well settled that the failure pf a 
party to present a claim more than two years after the ap¬ 
plication was filed, does not defeat his riirht to make that 
claim, if the original disclosure was sufficient upon which 
to base it. That there was ample disclosure is the opinion 
of the Patent Office tribunals, and the soundness of their 
position is supported by the following cases, to wit: 

Williams & Company r. Miller, et al.. 107 Fed. 290, 
1901 C. I). r>17: 

Heller Bros. Company r. Crucible Steel Company 
of America , 1925 C. 1). 325, 297 Fed. 39: 

Cut-tier Hammer Manufacturing Co. r. Union Elec¬ 
tric Manufacturing ( y o., 147 Fed. 266; 


Mine & Smelter Supply Co. r. Braeckie Concen¬ 
trator Co., 197 Fed. 897; j 

H. d . Wheeler Sal rage Co. r. Kinelli & Guarding. 
295 Fed. 717. 


The tribunals of the Patent Office clearly considered that 
they did read upon the disclosure of the patent in suit and 
this is evidenced by two very important facts. 


First, not once lias the Patent Office raised any question 
on this score and this fact appears clearly from the file 
wrappers. Defendant’s Exhibits 1 and 2. 

Second, if the fact really existed, it would have l>een an 
absolute and complete answer to the action under Section 
4915. These facts adequately support the theory that the 
issue of the patent is prima facie evidence of the sufficiency 
of the description. Loom Company r. Higgins. 105 1\ S. 
580, 588. 

The position of the appellee on this subject is untenable 
and should be disregarded. 
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On page 2 of appellee’s brief reference is made to the 
alleged reluctance of Justice Bailey with regard to the 
modifying of his first memorandum. The facts as appear 
in the record show that Justice Bailey based his first memo¬ 
randum upon a false premise, namely that the tribunals of 
the Patent Office were in agreement with respect to the 
rejection of the claims of the Titcomb patent. 

There is an indirect inference that some undue influence 
was brought to bear upon Justice Bailey. Such a thought 
is ridiculous on its face. All that occurred was that his 
attention was invited to the fact that the Board of Appeals 
had thrown out the Titcomb patent as a reference. 

There was no reluctance whatever on the part of Justice 
Bailey, because he did the only thing that he could have 
properly done under the circumstances, namely to with¬ 
draw the first memorandum and to write the second one. 
In other words, he considered that the action of the Board 
of Appeals in throwing out the Titcomb patent, created a 
sufficient doubt in his mind to justify the elimination of 
that patent as a reference. He therefore very definitely, 
and without any reluctance whatever, asserted that the 
Titcomb patent should be disregarded, and stated in un¬ 
equivocal terms that he did not think the Davis patent con¬ 
stituted a valid reference. 


APPELLANT’S EARLY SALE OF COUPON BOOKS IS 
NOT A STATUTORY PUBLIC USE BAR. 

The fifth paragraph of appellee’s outline of argument 
relates to the alleged invalidity <>f the Kelly patent by 
reason of the sale of coupon books more than two years 
before the claims in suit were presented to the Patent 
Office. This contention is without merit. 

It will be noted that on page 263 of the Record the trial 
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court made the finding of fact that there had been a public 
use and sale of Plaintiff’s Exhibit 6a more than two vears 
prior to the offset dating combination was described or 
claimed in any patent application liled In* Kelly. This 


statement of fact is not precisely correct because the 


sub¬ 


ject matter was contained in the application as originally 
filed, and should properly read that the sale was more than 
two years prior to the introduction of the claims now in 
suit. However, as appears on page 26”) of the Record the 
trial court stated that it was unnecessary to further con- 
sider the questions of public use, and made no statement 
whatever, either of law or fact that the sale in question 
constituted a statutory bar to the validity of the claims in 
question. Here again the fact is emphasized that the lonly 
conclusion of law that the trial court has made is with re¬ 
spect to the alleged effect of the prior state of the art as 
represented by the cited patents. 

The history of the claims of the patent will be found in 
Defendant's Exhibit Xo. 1 (the file wrapper and contents 
of patent 2,010,724) and Exhibit Xo. 2 (the file wrapper 
and contents of the Kelly patent 2,013,612). It has already 
been pointed out that the claims in suit, in their final form, 
were developed during the prosecution of the application 
resulting in patent 2,013,612 (Defendant’s Exhibit Xo. 2), 
and were subsequently transferred to the application which 
resulted in the patent in suit. 

During the trial defendant was permitted to amend its 
answer to allege in the alternative form, invalidity of the 
patent in suit because of an alleged statutory bar of pjior 
public use, and to allege abandonment based upon |the 
charge that the claims in suit did not appear in the case 
until several years after the filing of the application which 
resulted in patent 2,010,724. 

Abandonment and prior public use are affirmative de¬ 
fenses, and must not only be pleaded, but must be affiripa- 
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lively established. Crown Cork <£ Seal Co. Inc. v. Ferdi¬ 
nand Gutmann Company, Inc., 304 U. S. 159, 165. 

It is plaintiff’s contention that these drfcnses have not 
been established, and that this fact is clearly apparent from 
an examination of the two exhibits now under discussion. 
In other words, it is insisted by plaintiff that the Kelly dis¬ 
closure was continuously before the Patent Office, and the 
continuity so maintained clearly establishes the intent of 
Kelly to secure, if possible, claims directed to allowable 
subject matter, readable upon the original disclosure, i. e. 
specification and drawings of the first Kelly application 
(the Kelly patent in suit). This maintained continuity 
clearly indicates that there was no intention of abandoning 
the disclosed invention. See Crown Cork cfi Seal ('ompany, 
Inc. v. Ferdinand Gutmann Company. Inc., supra, and cases 
cited therein. 


Referring directly to Defendant’s Exhibit 1, there can 
l>e no doubt that all of the originally presented claims were 
drafted with the clear intent of trying to protect the dis¬ 
closed subject matter. While it is true that the Patent Office 
considered these claims unpatentable and rejected them 
upon previously issued patents, there can be no question 
that there was a bona fide attempt at the very start to seek 
patentable protection. 

Following the rejection by the Patent Office on November 
7, 1928, Kelly filed an amendment on February 6, 1929, 
(Defendant’s Exhibit No. 1), in which he cancelled two of 
the original claims, retained a third claim, and introduced 
a new claim, all directed to the same general subject mat¬ 
ter of the application. 

In a letter of February 21, 1929 (same Exhibit), the Ex¬ 


aminer finally rejected the claims as 


“clearly anticipated 


bv Titcomb” and “for reasons of record”, but later the 
final rejection was withdrawn (Office Letter June 28, 


1929) and the claims rejected “for reasons of record”. 


Again, on February 20, 1920, Kelly presented new claims, 
and his good faith in the premises was indicated in the re¬ 
marks which accompanied the amendment, by the unconjtra- 
dicted statement that “effort has been made to amend [his 
specitication to express the invention in allowable form’|\ 

The claims were again rejected on the patent to Titcomb 
in an Office Letter of October 2b, 1929, and in response to 
that rejection new claims which were finally appealed, were 
introduced bv an amendment filed on or about January 10, 
1930. 

It is interesting to note that at no time were the claims 
in this case rejected upon the Davis patent 1,114,342, but 
that all of the rejections were based primarily upon the 
Titcomb patent 1,370,244. Both of these patents are now 
relied upon by the defendant as anticipations of the claims 
in suit. 

However, the Davis patent was undoubtedly considered 
by the Examiner, and apparently had been discussed in¬ 
formally with Kelly's attorney. 'Phis is evidenced bv the 

V » * • 

fact that at the time of the filing of the amendment of Janu¬ 
ary 10, 1930, several affidavits were filed. In one of these 
the affiant, (one Dunn), referred to the Davis patent and 
sought to distinguish the patent disclosure from that of 
Kelly. 

Apparently the Examiner did not consider the Davis 
patent of sufficient importance to be cited as a reference, 
because even though his attention had been called thereto 
oil the record, he did not formally cite it in the case. I: is 
also to be noted, however, that the affidavits were not en¬ 
tered as a part of the record. 

The fact nevertheless remains that the Examiner at this 
time had sufficient notice of the Davis patent to have justi¬ 
fied his citing the same against the Kelly claims, had he 
considered it to be pertinent. 

In response to the amendment of January 10, 1930 the 
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claims were finally rejected and on April 26,1930 the appeal 
to the Board of Appeals was filed. The appeal was not 
heard until June 1,1931 and the opinion of the Board affirm¬ 
ing: the rejection is dated June 23, 1931. 

Reference to Defendant’s Exhibit No. 1 shows that the 
brief filed by Kelly on the appeal, conclusively establishes 
that at no time had there been any abandonment of an ef¬ 
fort to secure adequate protection for the invention in 
issue. This is evidenced by the fact that a new claim (pro¬ 
posed claim 9) was suggested to the Board of Appeals, but 
was refused entry as appears from the opinion of the 
Board. Said proposed claim indicates that the solicitor was 
endeavoring to present a patentable claim, and that he was 
developing his ideas along the lines of the claims now in 
suit. 

The fact that the claims eventually allowed are much 
narrower than the claims originally presented, should not 
reflect against Kelly, because that is a common experience 
in the prosecution of applications, and inasmuch as the 
claims were not unduly broadened after a long period of 
time, there was no abandonment of a broad claim and an 
attempt to reinstate it. 

Proposed claim 9, for the convenience of the court, is 
quoted as follows: 

“A finance book including a plurality of superim¬ 
posed coupons each bearing indicia representing suc¬ 
cessive months, the indicant for any given month on 
any coupon being in alignment with the indicant of the 
succeeding month upon the successive coupon, whereby 
a single perforation simultaneously indicates the 
monthly due date, all coupons being arranged for si¬ 
multaneous perforation for day due date indication, 
each coupon including a number, the numbers on suc¬ 
cessive coupons being in succession from unity to the 
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number of coupons respectively for designating the 
payment number and accounting purposes (italics 
ours) 

This proposed claim 9 is significant, because it clearly 
shows that even after the filing of an appeal Kelly had not 
abandoned his efforts to secure a patentable claim in his 
first application. It is also significant that although this 
claim is somewhat on the order of the patent claims, and 
makes reference to the payment number, no question was 
raised by the Board that the payment number was not dis¬ 
closed. 

In the brief of Kelly’s solicitor on page 7, he specifically 
pointed out: 

“Another and fertile vital distinction found in the 
Kelly book and not found in the Titcomb book is that 
the payment numbers are successively arranged on 
successive coupons and each coupon has a different dis¬ 
tinction for payment purposes and has a different rec¬ 
ord relationship to the previously removed coupons and 
the coupons remaining in the book. ,f (Italics ours) 

The foregoing excerpt from the brief on appeal before 
the Board of Appeals squarely brought to the front a re¬ 
liance upon the payment number factor in connection with 
the Kelly disclosure. As above stated, the record fails to 
show that any question was raised by the Board of Ap¬ 
peals, as to any lack of showing in connection with this 
feature. 

The file record of the second Kelly patent (Defendant’s 
Exhibit Xo. 2) shows that although the disclosure of the 
application was primarily based upon a book designed for 
semi-monthly payments, there was the same under!ring 
principle involved as in the Kelly first patent. The original 
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claim did not comply with the technical requirements of 
Patent Office practice, but this fact did not preclude the 
right to introduce proper claims based upon the original 
disclosure. Therefore, on or about October 10, 1933, while 
the action under 4915 R. S. in the first case was still pend¬ 
ing, new claims were introduced in the second application. 
Of these, claims 2, 3 and 4 were broad enough to clearly 
read upon the disclosure of the first patent as well as upon 
that of the second application. These claims contain refer¬ 
ence to payment numbers , a factor that was clearly dis¬ 
closed in the first patent, and in a manner understandable 
by one skilled in the art, as to its relation to the other fea¬ 
tures of the coupon book arrangement. 

It should have been noted that the original claim in the 
second case was rejected on the patent to Titcomb, supra, 
and upon the Davis patent, supra. From that time on, no 
new art was cited, but the rejection of all claims upon the 
Titcomb and Davis patents was iterated and reiterated. 

On or about April 25,1934 after a continuous prosecution 
of nearly six years in the two applications, an amendment 
was filed in the second application introducing claims 20 and 
21. These claims were rejected upon the patent to Davis 
and were later amended a number of times to meet criti¬ 
cisms of the Patent Office. An amendment dated on or 
about July 9, 1934 finally placed claims 20 and 21 in the 
form in which they now appear as claims 1 and 2 of the 
patent in suit (Plaintiff’s Exhibit Xo. 4). 

Claims 20 and 21 were finally rejected by the Examiner 
upon the patents to Titcomb and to Davis. An appeal was 
duly taken, and after a hearing the Board of Appeals, on 
or about February 20, 1935, handed down its opinion, elim¬ 
inating the Titcomb patent as a reference, and affirming the 
rejection on the patent to Davis. 

With respect to the Titcomb patent the Board say: 
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“The Examiner has rejected the claims on the Tit- 
comb patent. This patent shows a monthly commuta¬ 
tion hook with a ticket for each day of the month. On 
each ticket are printed rows of numerals indicating 
the days of the month. The rows of numerals on the 
various tickets are superj>osed but are offset one day 
on each succeeding ticket. Hence, a single punching of 
a date on the top ticket will punch different succeeding 
dates on the other tickets. Neither one of the claims is 
readable on this patent because it lacks the numbered 
spaces 24 in applicant’s device which are recited in the 
claims. As far as the offset monthly indications are 
concerned, the patent shows the equivalent it is merely 
a matter of choice what interval of it is used, whether 
a day interval <>r a month interval. The rejection 
of the claims on this patent will not lx- affirmed . ” 
(Italics ours) 

The Board then followed with a discussion of the Davis 
patent, and stated the following conclusion: 

“We believe that this patent fully meets both of the 
claims before us as the equivalent of all of the features 
recited in the claims is fully disclosed in it. Whatever 
differences there are between it and what is recited in 
the claims are regarded unpatentable differences.*’ 

A very interesting coincidence is that the Board of Ap¬ 
peals who considered the first appeal was composed of Ex- 
aminers-in-C'hief F. M. Hopkins, W. L. Redrew and F. I*. 
Edinburg. If the court will examine the signatures on the 
last page of the photostatic copy of the Board's opinion, as 
it appears in Defendant’s Exhibit No. 1, it will be observed 
that a very pronounced dot has been placed after the sig¬ 
nature of F. P. Edinburg. Under the practice of the Board 
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this dot indicates that the opinion was written by Mr. Ed¬ 
inburg. 

The Board who considered the appeal in the second case 
comprised Lesley Frazer, Assistant Commissioner, and E. 
T. Morgan and F. P. Edinburg, Examiners-in-Chief. There¬ 
fore, Mr. Edinburg sat on both Boards, and it is interesting 
to note that he also wrote the opinion in the second case. 

It was after the decision of the Board in the second case, 
affirming the rejection of claims 20 and 21 on the Davis pat¬ 
ent alone, that a petition was filed requesting transfer of 
the claims 20 and 21 to the application 293,604. There was 
nothing unusual in this practice, because it is very common 
to transfer claims from one case to another. The petition 
was necessary, because the case was under final rejection, 
and under the Patent Office practice the Examiner is not 
permitted to make such a transfer without the approval of 
the Commissioner. This petition was submitted to the Ex¬ 
aminer for his comment and while he made no definite rec¬ 
ommendation, his report was favorable in the following 
language: 

“77*c proponed claims are of sufficient scope to read 
upon the present case and no reason for refusing their 
entry is found, upon approval by the Commissioner 
under Rule 199.” (Italics ours) 

No question was raised as to their failure to read upon 
the disclosure of the application 293,694 (Defendant’s Ex¬ 
hibit No. 1), and the Examiner’s answer is stamped with 
the approval of the Commissioner ‘‘Approved Apr. 24, 
1933 Lesley Frazer, Assistant Commissioner”. 

This procedure is based upon Rule 199, Rules of Practice 
of U. S. Patent Office, as follows: 

‘‘All cases not specifically defined and provided for 
in these rules will be decided in accordance with the 
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merits of each case under the authority of the Com¬ 
missioner, and such decision will be communicated to 
the interested parties in writing.” 

It will he noted that the approval was given by Mr. Fr izer 
who also sat as a member of the Board. Notwithstanding 
this last mentioned fact, no question was raised as to the 
readability of the claims upon the disclosure of the app iea- 
tion (Defendant’s Exhibit No. 1 and Plaintiff’s Exhibit 
No. 4) to which they were transferred. 

Having obtained permission of the Patent Office to trans¬ 
fer the claims to the application on which the present 
patent issued, and the action on the complaint under Sec¬ 
tion 4915 not having yet been tried, a Supplemental Bill was 
filed April 28, 1935, incorporating the claims as a part of 
the record of this cause. There was no objection on the bart 
of the solicitor for the Patent Office, and his Supplemental 
Answer to the Supplemental Bill shows that apparently he 
did not have any doubt as to the readability of the claims 
upon the disclosure of the case in suit, because lie made no 
reference whatever to that fact. If he had considered it a 
pertinent fact and had alleged and proved it, it would have 
been a complete answer to the proceeding under 4915. 

There is no question of the jurisdiction of the court 
because the claims had been fully considered by all of 
the tribunals of the Patent Office. Luckr, r. Cor , 63 App. 
D. 0. 61. 

From tbe foregoing, it will be observed that from 
the time of the filing of the application which eventuated 

in the patent in suit, to wit, on July 18, 1928 until April 
28, 1935, there had been absolutely no cessation of effort 
on the part of Kelly to secure adequate protection foi his 
invention. The fact that he was unable to get any approval 
of the claims until after the trial of the suit under jSec- 
tion 4915 R. S. should not militate against him. 
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The same is true as to the fact that claims 20 and 21 
were not actually presented in their original form before 
April 25, 1934. 

In other words, from the time that the application was 
filed on July 18, 1928 and the first Office Action on No¬ 
vember 7, 1928, Kelly by responsive amendments filed 
within the prescribed statutory periods, and up to and 
including April 2b, 1930, had vigorously prosecuted his 
first application (Defendant’s Exhibit No. 1) before the 
Patent Office. 

Continuity was maintained by his appeal, filed April 26, 
1930, but it was not until June 1, 1930 that he was able 
to have his hearing and the opinion of the Board was 
on June 23, 1931. 

Within the period allowed by the statute the proceeding 
under Section 4915 R. S. was instituted. Kelly would have 
been perfectly justified in allowing the matter to stand 
in this status until the trial of the case. Such action 
would not have been laches. However, he was not content 
to do this, because he saw a possible opportunity of 
reaching the same result in a second application, and 
therefore on or about October 10, 1933 while the action 
under Section 4915 R. S. was still awaiting trial in this 
court, he made an attempt to secure the allowance of the 
claims which would read upon the disclosure of the first 
application. 

His efforts were consistently continued throughout 1933 
and 1934 without, however, succeeding in convincing the 
Examiner, so that at the end of this period of continuous 
prosecution he was eventually brought to the necessity of 
filing a second appeal on January 28, 1935. 

While the action under Section 4915 R. S. was pending, 
it was impossible for Kelly to have presented these claims 
in the first application, because further prosecution in 
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that case was precluded. Therefore, his only possible 
chance was to take advantage of the opportunity to draw 
claims in the second application, equally readable upon 
the disclosures of both cases, with the hope of eventually 
transferring them to the first application. After the Board 
of Appeals had refused the claims and Kelly was up to the 
point of filing a second action under Section 4915 lji. S. 
However, he followed the natural course, i. e. instead of 
filing a separate suit he had the claims transferred to the 
application already in suit, and then filed his Supplemental 
Bill. 

It is most significant that all through this long period 
of years during which Kelly was assiduously endeavoring 
to protect his invention, and particularly during the 
period following the introduction of claims 20 and 21 in 
the second application, there was absolutely no question 
raised by the Examiner, the Board of Appeals o:: by 
anyone else, as to the readability of the claims upor. the 
disclosure of the second application (Defendant’s Exhibit 
Xo. 2). There was no question raised on this point at any 
time during the proceedings under Section 4915, either 
in the answer to the complaint or in the evidence, and 
that question is raised for the first time in the present 
suit. 

The cases cited by appellee in its brief on pages 27 and 
28. do not support its position. In each one of those 
cases the patent was found invalid because the right of 
some third party had intervened between the time of the 
filing of the application and the making of the claims. 
It was not a question of prior public use, but a question 
of estoppel. This appears from the quoted portions o'’ the 
cases appearing on pages 27 and 28, as above referred to. 

Inasmuch as the Trial Justice failed to make any con¬ 
clusive finding on this subject, it must be assumed that 


22 


Argument 


he did not consider the contentions of appellee in this 
respect, to be sound. Under such circumstances, the allega¬ 
tion of alleged prior public use and sale should be dis¬ 
regarded. 


THE INFRINGEMENT. 

The last paragraph of the outline of argument relates 
to the contention that the claims in suit are not infringed 
by the appellee’s structure. This subject has been fully 
discussed in appellant’s brief, pages 43 to 46, and no 
further argument would be presented except for some 
statements contained in appellee’s brief which cannot be 
overlooked. 

The trial court made a definite finding of fact (Record 
page 260) that the coupon book of appellee is substantially 
the same as the coupon book of the patent. The appellee 
has made no showing that this finding is inaccurate or 
incorrect. 

Appellee’s brief, page 31. charges that no attempt has 
been made in appellant’s brief to apply the claims to 
appellee’s structure. While appellant believes that the 
subject has been fully taken care of. he feels that out of 
an abundance of caution he should meet this criticism, 
and therefore will now discuss the claims. 

Claim 1 calls for 

“A multiple payment coupon book comprising a set 
of coupons consisting of a predetermined number of 
coupons arranged in superposed relation.” 

Even a most casual examination of the appellee’s struc¬ 
ture exemplified by Plaintiff’s Exhibit 3a will show that 
this language clearly reads upon it. 
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In this connection it might be here interpolated that 
the witness Groom attempted to belittle the usefulness of 
the Kelly book, but he is stultified in this respect by the 
fact that they are actually using a Chinese copy, which 
the trial court found to be a “substantial” copy. Thus, 
the infringing book lias a predetermined number of coupons 
arranged in superposed relation. 

It will also be noted that on page 6 of appellee’s brief, in 
setting up the alleged elements of claim 1, counsel has 
very carefully omitted reference to the superposed Rela¬ 


tionship of the coupons. 

The next element of the claim is 


“each coupon of the set having time indicia thereon 
at predetermined positions, said time indicia continu¬ 
ously denoting the months of the calendar year with 
respect to each other with the month indicia on each 
coupon of the set registering with correspondingly 
located month indicia on all of the other superposed 
coupons of the set, but with the respective indicia 
offset with respect to each other in such manner ;hat 
all registering month indicia are arranged continu¬ 
ously with respect to each other from the top to the 
bottom of the superposed coupon.” 

It is believed that the presence of this element will 
not be seriously disputed by the appellee. 

The next feature is 


“each coupon of the set also containing predeter- 
minedly positioned indicia continuously denoting with 
respect to each other the days of the month in register 
with similar continuouslv denoted dav indicia on the 
other coupons of the set while in superposed relation.” 
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It is also believed that there is no dispute that the 
infringing device contains the day numerals above re¬ 
ferred to. 

The next feature of the claim has been referred to by 
counsel for defense as functional, but it is an expression 
which has been approved by the Patent Office (Ex parte 
Dyrssen, 4 1*. S. Pat. Q., 338), as a statement of struc¬ 
ture, namely, “the coupons of the set and the respective 
registering indicia thereon being so constructed and ar¬ 
ranged that a punch mark through any set of registering 
month indicia of the superposed coupons, combined with 
a punch mark through any registering day indicia of the 
superposed coupons will establish the due date of each 
payment number of the respective coupons in continuous 
order.” 

It will be noted that this language does not confine the 
punching to any specific number of coupons , but only 
through any registering day indicia and any set of register¬ 
ing month indicia. Therefore, it would apply whether the 
book originally contained 10 coupons and all punched, or 
contained 12 coupons and two of them remain unpunched, 
and irrespective of whether or not the remaining coupons 
are removed from the book or retained therein. 

Thus, the punch mark without question would establish 
the due date of each payment number to meet the require¬ 
ments of the legend “Payment due on date indicated.” 

The claim also calls for the punching above mentioned 
to disclose the number of future payments to be made and 
the number of payments that have been made on any 
date indicated by the punch mark and upon all of the 
superposed coupons. This is a controversial statement 
and should be liberally construed. Kelly while on the 
stand contended that this phrase does not necessarily mean 
that the disclosure is delineated on the topmost coupon, 
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but that there is such disclosure that when the entire 
coupon book in the condition indicated is examined, the 
information referred to is readily obtainable. 

This raises the issue of different interpretations already 
referred to in this brief, and according to the authorities 
herein bcfoi i cited , the interpretation which will uphold 
the patent is the one which must be followed. 

There is no doubt that the appellee’s structure is capable 
of this use. 

Referring more particularly to claim 2, said claim calls 
for 

“A multiple payment coupon book comprising a set 
of coupons consisting of a predetermined number of 
coupons superposed one upon the other.’’ 


This element is clearly present in the infringing struc¬ 
ture. 


There is no doubt that this portion of the claim is fully 
disclosed in both the specification and drawing. 

Next, 


“each coupon of the set having thereon an identify¬ 
ing number, said identifying numbers being arranged 
in such manner as to provide a series of registering 
numbers which are continuous with respect to each 
other from the top to the bottom of the superposed 
coupons of the set.’’ 

The foregoing reference to “identifying numbers” is sub¬ 
stantially the same as in claim 1, but omits reference to the 
spaces in which the numbers are located. 

As pointed out in connection with this element in the dis¬ 
cussion of claim 1, it is obviously present in the infringing 
structure. 

Continuing, the claim reads: 
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“each coupon of the set also containing indicia at 
predetermined positions thereon denoting a plurality 
of fixed intervals of time in such manner that said 
denoted intervals of time on each coupon are in 
register with correspondingly positioned denoted in¬ 
tervals of time on the other coupons of the set while 
the coupons are in superposed relation, the denoted in¬ 
tervals of time of each coupon being the same as those 
of the other superposed coupons of the set, but offset 
with respect thereto in such manner that all register¬ 
ing denoted intervals of time of the coupons are ar¬ 
ranged continuously with respect to each other from 
the top to the bottom of the superposed coupons”. 

This is clearlv shown and described in that intervals of 
•> 

time such as months and days are arranged in superposed 
relation but there is a relative offset, due to the positioning 
of the month indicia to denote continuously arranged 
periods of time when the month indicia spaces at a selected 
position are punched. 

The claim continues: 

“said set of coupons with their respective identifying 
numbers and time interval indicia being arranged in 
such manner that while the coupons of the set or any 
unremoved portion thereof are in superposed relation, 
the total amount paid as represented by the number 
of coupons previously removed is obvious from an 
inspection of the topmost coupon.” 

Apparently it is the contention of appellee *s counsel that 
there is no physical delineation of this amount. It will be 
observed, however, that the claim does not state that there 
is a physical delineation.^but^erely that the amount paid 
becomes obvious. Thus, plaintiff has become very technical 
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as to the meaning of the claim. On this theory, reference 
is made to the definition of the word “obvious” and as 
given both by the Century Dictionary and Webster’s Uni¬ 
versal Unabridged Dictionary, “obvious” is said to mean 
“easily discovered, seen or understood”. Webster further 
defines it as “readily perceived bv the eye or intellect”. 
Therefore, this portion of the claim may be fairly inter¬ 
preted as meaning that the structural arrangement of the 
coupons and the punching is such that it is possible |to de¬ 
termine the number of coupons previously remove^ and 
the total amount paid. Such interpretation would be 
nothing more than a mere following of the rule that the 
claim must be interpreted to sustain the patent wherever 
this is possible. As so construed, the claim clearly reads 
upon the appellee’s structure. 

The claim also states: 

“and the total balance due as represented by the re¬ 
maining unremoved superposed coupons on the date is 
also obvious from an inspection of the topmost coupon 
of the set, or any integrated date of the other super¬ 
posed coupons of said group.” 

Here again, the word “obvious” is used, and apparently 
deliberately used, because the same condition exists with 
respect to this portion of the claim as with respect to that 
which has just been immediately above discussed. The re¬ 
marks relative to the latter, therefore, apply with equal 
force. 

The last phrase of the claim is: 

“and said topmost coupon also indicates the date upon 
which the next payment is due”. 

The substance of the foregoing is clearly present in the 
infringing article and in view of what has been pointefl out 
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in connection with these claims, there is no reasonable 
ground for holding that they are not infringed. 

Some comment is made in appellee’s brief relative to 
alleged limitation of the claims in view of the state of the 
art, but this means nothing if, as in the case at bar, the 
infringing device contains all of the limitations. 


CONCLUSION. 

In conclusion, it is submitted that the Kelly patent is the 
only patent in evidence that claims that the date indicia is 
the same on all coupons in the book as described in the 
specification beginning on page 2, last word of line 69, 
and ending with the fifth word on page 3 in line 1. This 
arrangement of the date indicia, i. e. the same date indicia 
on each coupon in the book, is the factor that makes the 
Kelly book practical as a means for collecting installment 
payments in any number, said installments being payable 
monthly. It is also the factor which makes possible the 
use of the Kelly book from the first coupon to the last cou¬ 
pon in the book, from the first coupon to any intermediate 
coupon in the book, from any intermediate coupon in the 
book to the last coupon in the book, and from any inter¬ 
mediate coupon in the book to any succeeding intermediate 
coupon. These factors are all present in the infringing 
device. 

It has been brought out in the record that the sale of 
the Kelly book has run into millions, whereas in the case 
of the Davis patent, not one single bit of evidence was sub¬ 
mitted that showed that even one Davis book had ever 
been sold or used, even though the defendant clearly had 
the opportunity of consulting with the patentee if he had 
so desired, and had plenty of time and the right contact to 
submit evidence of this nature. Likewise, no evidence was 
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submitted to the effect that the Titcomb book or the patent 
to Wilson were ever produced commercially. Undoubtedly, 
the reason why these books never had practical use is due 
to the fact that the date indicia on the coupons is entirely 
different on all of the coupons in the books, and there¬ 
fore the books could not lie used in a flexible manner. 

None of the references cited discloses what Kelly claims, 
nor do they give the slightest hint of any of these factors. 
It is easv enough with the Kcllv disclosure in view, to rea- 
son back to a method of changing the prior art patents to 
produce some semblance of the Kelly book, but this is not 
justifiable at any time, particularly in a case such as this 
now under consideration. 

It is submitted therefore that appellant has established 
adequate grounds to justify the reversal of the trial court 
and a finding of infringement, and this action is prayed. 

Very respectfully, 

WM. S. HODGES, 
DWIGHT B. GALT, 
Attorneys for Appellant, 
Earle Building, 
Washington, D. 

Washington, I). C. 

February 7, 1940. 


